
 

 

 
 
 

Notice of Council Assessment Panel 
Meeting 
 

Tuesday 18 May 2021 
 
 
 
 
 
 

MEMBERSHIP 
Mr M Adcock Independent Member (Presiding Member) 
Ms B Merrigan Independent Member 
Mr G Salmon Independent Member 
Mr J Rutt Independent Member 
Mr D Wyld Elected Member 
  
  

 
 
NOTICE is given pursuant to Sections 87 and 88 of the Local Government Act 1999 that the 
next COUNCIL ASSESSMENT PANEL MEETING will be held in the Council Chambers, 
571 Montague Road, Modbury and/or by electronic means on TUESDAY 18 MAY 2021 
commencing at 10:00AM 
 
 
A copy of the Agenda for the above meeting is supplied. 
 
 
Council may restrict or limit access to members of the public physically attending the meeting 
to ensure compliance with current restrictions. Priority will be given to members of the public 
who wish to speak in the Public Forum and Deputation section of the agenda and have 
obtained prior approval from Council.  

 
 
 
 
 
 
 
 
 
 
 

JOHN MOYLE 
CHIEF EXECUTIVE OFFICER 

 
Dated: 12 May 2021 
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CITY OF TEA TREE GULLY 
 

COUNCIL ASSESSMENT PANEL MEETING  
18 MAY 2021 

 

 
AGENDA 
 

1. Attendance Record: 
 

1.1 Present 
 
1.2 Apologies 

 
 

2. Minutes of Previous Meeting 
 

That the Minutes of the Council Assessment Panel Meeting held on 16 March 2021 be 
confirmed as a true and accurate record of proceedings.  

 
 
3. Business Arising from Previous Minutes - Nil 
 
 
4. Reports and Recommendations 
 

4.1 CAP.070/120326/2020 - Change in Use to Meditation and Yoga Studio at 
Unit 1, 247 Milne Road, Modbury North ............................................................... 5 

 
Recommended to Grant Development Plan Consent 
 
Deputation(s): 
 
D. Robertson & J. Sternagen ........................................................ (Representor/s) 
B. Grech ........................................................................................ (Representor/s) 
M. Hewett ...................................................................................... (Representor/s) 
Representative of T. Shinkfield ................................... (Applicant’s Representative) 

 
 
4.2 CAP.070/120078/2020 - Construction of a New Function Centre, Car 

Parking, Decking, Retaining Walls and Fencing adjacent the Tea Tree Gully 
Public House and Garden Complex at 1 Haines Road, Tea Tree Gully .............. 39 

 
Recommended to Grant Development Plan Consent 
 
Deputation(s): 
 
Representative of Tea Tree Gully Country Fire Service ................ (Representor/s) 
Representative of Studio Nine Architects ................... (Applicant’s Representative) 
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4.3 CAP.070/119722/2020 - Four x Two-Storey Dwellings and a Community 
Title Land Division at 4 Grove Street, Modbury ................................................ 247 

 
Recommended to Grant Development Plan and Land Divison Consents 
 
Deputation(s): 
 
I. Clarkson & R. Clarkson .............................................................. (Representor/s) 
Representative of Land By You Pty/Ltd ...................... (Applicant’s Representative) 

 
 
4.4 CAP.070/120611/2020 - Removal of a Significant Tree (SA Blue Gum) at  

12 Deering Crescent, Banksia Park ................................................................. 319 
 

Recommended to Refuse Development Plan Consent 
 
 
4.5 CAP.070/120908/2021 - Carport Forward of the Dwelling at  

22 Sellar Court, Greenwith ............................................................................... 479 
 

Recommended to Refuse Development Plan Consent 
 

 

5. Other Business 
 

5.1 Council Assessment Panel - Updated Delegation Changes ....................... 501 
 
 

5.2 E.R.D. Court Matters Pending 
 

5.2.1 CAP.070/118168/2019 - Land Division (1 Allotment into 2) Torrens Title at 
104 Green Valley Drive, Greenwith 
 
Outcome:  Orders of the Court were received on 7 May 2021 and this matter 
is now finalised. 

 
 

5.3 Policy Considerations 
 

Planning Policy Considerations will be recorded in the minutes following 
discussion by members. 
 
 

5.4 Pending State Commission Assessment Panel Concurrence - Nil 
 
 

6. Information Reports - Nil 
 
 

7. Date of Next Meeting 
 
15 June 2021  
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REPORT NO: CAP.070/120326/2020 
 
RECORD NO: D21/28948 
 
TO: COUNCIL ASSESSMENT PANEL MEETING - 18 MAY 2021 

FROM: Timothy Bourner 
Senior Planning Officer 

 
SUBJECT: CHANGE IN USE TO MEDITATION AND YOGA STUDIO AT  

UNIT 1, 247 MILNE ROAD, MODBURY NORTH 
  

 
SUMMARY 
 
Applicant: Tamra Shinkfield 
 
Nature of Development: Change in Use 
 
Address: Unit 1, 247 Milne Road Modbury North 
 
Application No: 070/120326/2020 
 
Lodgement Date: 11 November 2020 
 
Development Plan: Consolidated 27 December 2018 
 
Zone and Policy Area: Commercial - Milne Road Policy Area 1 
 
Relevant Development 
Plan Provisions: Objectives 

Commercial Zone 1, 2 
Milne Road Policy Area 1 1, 3 
Interface between Land Uses 1, 3 
Transportation and Access 2(c)  
 
Principles of Development Control 
Commercial Zone 1, 2 
Milne Road Policy Area 1 1, 3, 4 
Interface between Land Uses 1(b, g and h), 3, 6 
Transportation and Access 8, 31 
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Public Notification: Category 3 
 
Representations: 
Number of Properties Notified: 30 
Number of Representations Received: 4 
 
Names and Addresses of Representors: D.A. Robertson & J.N. Sternagen * 
 Unit 5, 245 Milne Road, Modbury North 
 
 Elizabeth Owers 
 7 John Ramsay Circuit, Hope Valley 
 
 Brian Grech * 
 Unit 4 & 6 247 Milne Road, Modbury North 
 
 Michael Hewett * 
 Units 1-3 245 Milne Road, Modbury North 
 
 Representors marked with * wish to be heard 
 
Number of Representors wishing to be heard: 3 
 
Schedule 8 Referral: Not required 
 
Was a request for additional information made? Yes 
 
Issues: Car parking 
 
Recommendation: Grant Development Plan Consent 

 

 
 
1. PROPOSAL 
 

The application before the Council Assessment Panel seeks to change the use of the 
tenancy from an office to a meditation and yoga studio. The studio is to occupy Unit 1 of 
6 units within the existing single storey building on the subject site. 
 
The meditation and yoga studio will operate 7 days a week with varied operating hours 
generally afternoons and evenings on weekdays, mornings on Saturday, and full days 
on Sundays. The specific operating hours are as follows: 
 

Monday 5:30pm – 9:15pm 

Tuesday 4:00pm – 9:15pm 

Wednesday 5:30pm – 9:15pm 

Thursday 4:00pm – 9:15pm 

Friday 5:30pm – 9:15pm 

Saturday 8:30am – 12:00pm 

Sunday 9:00am – 5:00pm 

 
Unit 1 is located in the centre of the building with Unit 2 to the south and Unit 5 to the 
north.  
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The other tenancies within the site are occupied by an IT business (Unit 2), pilates 
studio (Unit 3), dance studio (Unit 4 and 6) and a chiropractor (Unit 5).  
 
No alterations are proposed to the exterior of the building, nor is any signage proposed. 
 

 
2. PROCEDURAL MATTERS 
 

The application was lodged under the Development Act 1993 (the ‘Development Act’). 
Since receiving the application, the Development Act has been repealed and replaced 
by the Planning, Development and Infrastructure Act 2016 (the ‘PDI Act’), which came 
into effect 19 March 2021.  
 
Pursuant to Schedule 8 Part 1 2(1) of the PDI Act, the operation of the Development Act 
prevails for an application lodged during its operation. The Development Act, the 
Development Regulations 2008 (the ‘Development Regulations’) and the Development 
Plan therefore still apply to the processing and assessment of this application.  
 
The proposed use of meditation and yoga studio does not have a defined definition 
within Schedule 1 of the Regulations nor does it fit within any other defined form of 
development. As such it is considered to be an undefined use.  
 
Given the undefined nature of the development it is neither assigned to complying or 
non-complying by the Development Plan and has been assessed on merit.  
 
Having regard to the commercial zoning of the site, it is considered that the proposal to 
change the use from an office to meditation and yoga studio is not seriously at variance 
with the Development Plan pursuant to Section 35(2) of the Development Act. 

 
 
3. PUBLIC NOTIFICATION 
 

Section 38(2)(a) of the Development Act states the Development Plan or the 
Development Regulations may assign development to a category of public notification. 
 
As noted above the proposed use is undefined and the Development Plan does not 
assign it to any form of notification category. 
 
The development is also not listed as Category 1 or 2 in Schedule 9 of the Regulations. 
As a result, the application was deemed to be a Category 3 development, pursuant to 
Section 38(2)(c) of the Act. 
 
Category 3 public notification was undertaken where 30 adjacent land owners and 
occupiers, and others potentially affected by the development were notified in writing. A 
public notice was also placed in The Advertiser. 
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Four (4) representations were received as a result of the process as follows: 
 

 D.A. Robertson & J.N. Sternagen of Unit 5 245 Milne Road Modbury North 

 Elizabeth Owers of 7 John Ramsay Circuit Hope Valley 

 Brian Grech of Unit 4 & 6 247 Milne Road Modbury North 

 Michael Hewett of Units 1-3 245 Milne Road Modbury North 
  
A copy of the representations can be found in Attachment 8. 
 
In summary, the concerns raised by representors all focus primarily around the 
availability of on-site car parking. 
 
The representations were provided to the applicant for a response, and this response 
included further detail in regards to the proposed use. Refer to Attachment 8. It was also 
accompanied by a traffic and car parking report which can be seen in Attachment 9. The 
applicant reduced the proposed number of staff and clients to ensure the proposal 
accorded with the availability of car parking on site, as shown in the traffic report. 
 

 
Figure 1: Notified properties in relation to the subject site. 

 
 
4. SITE AND LOCALITY 
 

The subject site is known as 247 Milne Road and is located in the Commercial Zone, 
Milne Road Policy Area on the southern side of Milne Road. 
 
The land is regular in size and comprises an approximate area of 2919m² with a 
frontage of 38m and depth of 80m. The site is accessed directly from Milne Road via two 
existing crossovers, one in and one out.  
 
The subject site and locality is shown below in Figure 2 with the green star representing 
the subject site and the blue star the location of the subject tenancy. 
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Figure 2: Locality, subject site and subject tenancy. 
 

The subject site contains a multi tenancy building with two storey components. The site 
has a mix of uses including office, pilates studio, dance studio and chiropractor 
occupying the other 5 tenancies. The site is also afforded a carpark which has a 
capacity of 40 car parks, with 27 spaces arranged in an angled arrangement to the front 
of the buildings, and 13 spaces arranged at a 90 degree angle to the rear. Access to the 
car park is via two existing crossovers, one for entry and one for exit. 
 
The proposed use is to be located within Unit 1 of the complex which is located in the 
middle of the western building. The tenancy is 174m² in total floor area over two levels 
and is accessed from a courtyard. The internal arrangement of the tenancy consists of a 
large open area to be used for meditation and yoga with a reception, waiting room and 
amenities also on the ground floor. The upper level consists of two office spaces. Floor 
plans are shown in Attachment 5. 
 
Land uses surrounding the site include residential to the south and north, an op-shop 
and place of worship to the east, and consulting rooms, offices, kindergarten and a 
fitness centre to the west. 
 
Directly south of the site is a public reserve some 19m in width that separates the 
subject site from the adjoining Residential Zone. This reserve is well landscaped and 
provides a buffer from the subject site. 
 
The subject site is located on Milne Road which is a high volume secondary arterial road 
managed by Council. This road is a single carriageway road with a single trafficable lane 
in each direction and a 24 hour bicycle lane on each side of the road. 
 

 
  



 

Council Assessment Panel Meeting - 18 May 2021 Page 10 

It
e
m

 4
.1

 

5. PLANNING ASSESSMENT 
 
5.1 Land Use 

 
As explained in Section 2 of this report the proposed use has been assessed as a 
“Meditation and yoga studio” which is a land use not defined within Schedule 1 of the 
Regulations. 
 
The Commercial Zone Objective 1 states the zone is:  
 
 A zone accommodating a range of commercial and business land uses. 

 
Referring to Commercial Zone Principle of Development Control (PDC) 1, uses such 
as consulting rooms, offices and shops are envisaged in the zone, however what is 
proposed albeit undefined is not specifically sought in this location. 
 
Notwithstanding this, Commercial Zone Objective 2 seeks uses which minimises any 
adverse impacts upon the amenity of the locality within the zone.  
 
Milne Road Policy Area 1 Objective 1 states the policy area is: 
 

“A policy area accommodating the envisaged uses of the zone in addition to 
recreation and community activities in suitable areas.” 

 
Milne Road Policy Area 1 Objective 3 seeks development which contributes to the 
desired character of the policy area. 
 
Milne Road Policy Area 1 PDC 1 states envisaged uses expected in the policy area 
including community centre and indoor recreation centre. 
 
The desired character for the policy area encourages development which is of a scale 
which does not generate large amounts of traffic and has minimal impact on the more 
sensitive adjacent residential uses.  
 
The proposed use whilst undefined, has elements of land uses envisaged in the zone. 
Mediation and Yoga is considered a form of recreation, and is similar to other uses in 
the subject site and wider locality.  
 
The proposal limits the number of persons attending the site to no more than 15, with 
lower numbers depending on carpark demand as discussed in Section 5.3 below. No 
music has been proposed or noted in the application, however given the nature of the 
use being meditation and yoga, it is likely that should music be played it would be at a 
subdued volume.  
 
Given the nature of the proposed use, it is considered to accord with the zone and policy 
area objectives and is a development largely consistent with the desired character for 
the policy area. 
 
It will not pose any unreasonable impacts on the amenity of the locality by way of 
operating hours and car parking however these particular matters are all discussed in 
detail within the subsequent sections of this report.  
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5.2 Operating Hours 
 
As detailed in the application, the proposed operating hours for the Meditation and Yoga 
Studio area as follows: 
 

 

Monday 5:30pm – 9:15pm 

Tuesday 4:00pm – 9:15pm 

Wednesday 5:30pm – 9:15pm 

Thursday 4:00pm – 9:15pm 

Friday 5:30pm – 9:15pm 

Saturday 8:30am – 12:00pm 

Sunday 9:00am – 5:00pm 

 
The operating hours are considered to be appropriate as they have limited conflict with 
other uses on the subject site, allowing for car parking capacity conflicts to be 
minimised.  
 
The proposal was amended during the assessment specifically to address the car 
parking conflicts which arose. 
 
The nature of the use the operating hours are also considered appropriate in regards to 
external impacts on adjoining sensitive residential uses. Given the arrangement of the 
site with car parking and the lack of music within the studio, there are unlikely to be any 
undesirable external impacts. 
 
For these reasons, the operating hours proposed comfortably satisfy Interface between 
Land Uses PDC 1(g).  
 

5.3 Car parking 
 
As illustrated on the site plan (Attachment 4), the front section of the subject site 
contains the majority of the car parks, with a small area of parking to the rear of the site 
holding the remainder, providing a total of 40 car parks for the 6 tenancies on the site. 
 
Given the undefined nature of the land use, Table TTG/2 within the Development Plan 
does not provide a specific on-site car parking rate for the proposed meditation and 
yoga studio, nor does it provide a rate for any similar type facility. 

 
A request was made for the applicant to provide expert traffic advice to justify the 
proposed on-site parking. In response, a traffic report prepared by Nick Avery, a 
qualified traffic engineer was provided to Council. See Attachment 9. 

 
The traffic report has made the assumption that each attendee to the site, both staff and 
clients, will be single vehicle occupants and each require a vehicle. Based on the 
proposed number of attendees a maximum of 15 car parks will be required for the 
majority of the operating hours. The applicant has reduced the maximum numbers in 
two periods on Tuesdays and Thursdays due to the limited availability of onsite parking.  

 
The traffic report has provided a study in 15 minute increments of all the uses, as 
approved, on the site including the proposed use. It should be noted Council has no 
records of an approval for the chiropractor. The traffic report has made car parking 
demand assumptions based on Table TTG/2 and the use being for a consulting room. 
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The traffic report has demonstrated the capacity of the car park will not be exceeded at 
any point when all the uses on the site are operating. The report shows that at any given 
time there will be one vacant space at a minimum during the peak overlap times in the 
evening during weekdays.  

 
In light of the above, it is considered that sufficient vehicle parking will be 
accommodated on site, ensuring the development satisfies Transportation and 
Access Objective 2(c) and PDC 31.  

 
 
6. CONCLUSION 
 

Whilst the proposed use is not a use specifically envisaged within the zone or policy 
area, the proposed meditation and yoga studio has been proposed to operate so to not 
cause any conflicts with the existing uses within the site and locality, nor an 
unreasonable impact to the adjoining sensitive residential land uses.  
 
The proposal does not require any built form changes and would not hinder the ability of 
the tenancy to return to a specified use envisaged for the site should the proposed use 
cease to operate. 
 
The proposal has been demonstrated to ensure the existing car park arrangement can 
accommodate the proposed use alongside the other existing uses on the site. 
 
It is therefore considered that the proposed development is largely consistent with the 
relevant provisions of the Development Plan and therefore Development Plan Consent 
is warranted subject to conditions. 
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7. RECOMMENDATION 
 

That pursuant to the authority delegated to the Council Assessment Panel by Council, 
the Council Assessment Panel: 

 
A.  RESOLVES that the proposed development is not seriously at variance with the 

policies in the Tea Tree Gully (City) Development Plan. 
 

B. RESOLVES to GRANT Development Plan Consent to the application by Tamra 
Shinkfield to change the use of the subject tenancy to a meditation and yoga 
studio at Unit 1, 247 Milne Road Modbury as detailed in Development Application 
No. 070/120326/2020 subject to the following conditions and advisory notes: 

 
(1) The development must be undertaken, completed and maintained in 

accordance with the plan(s) and information in Application No. 
070/120326/2020 except where varied by any condition(s) listed below.  

 
(2) The premises must be kept tidy and buildings, fences, landscaping and 

paved or sealed surfaces shall be maintained in good condition at all times.  
Reason:  To maintain the amenity of the site and locality.  

 
(3) The hours of operation herein approved are as follows:  

 
- Monday  5:30pm – 9:15pm 
- Tuesday  4:00pm – 9:15pm 
- Wednesday 5:30pm – 9:15pm 
- Thursday  4:00pm – 9:15pm 
- Friday  5:30pm – 9:15pm 
- Saturday  8:30am – 12:00pm 
- Sunday  9:00am – 5:00pm 

 
Any variation to these hours of operation will require a further consent.  

 
(4) A maximum of 11 persons, including staff, are permitted on site between the 

approved opening hours of 4:00pm and 5:30pm on Tuesdays and Thursday. 
A maximum of 15 persons, including staff, are permitted during other 
approved operating times.  
Reason:  To ensure adequate carparking is available on the site at all times. 

 
 

Note(s): 
 

(1) The cost of rectifying any damage or conflict with any existing services or 
infrastructure arising out of this development will be borne by the applicant. 

 
(2) No signage, either portable or fixed, are to be erected or displayed on the 

land or any building, structure, gate or fence. A further permission is required 
from Council for the erection or display of any sign.  

 
(3) The applicant/developer is reminded of its general environmental duty, as 

required by section 25 of the Environment Protection Act 1993, to take all 
reasonable and practical measures to ensure the activities on the site do not 
pollute the environment in a way which causes or may cause environmental 
harm. This includes being mindful of minimising noise, dust and vibration 
impacts associated with the development.  
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Attachments  
 
1.⇩   Aerial Photograph .................................................................................................... 15 
2.⇩   Development Application Form ................................................................................ 16 
3.⇩   Certificate of Title ..................................................................................................... 17 
4.⇩   Site Plan ................................................................................................................... 19 
5.⇩   Floor Plans ............................................................................................................... 20 
6.⇩   Applicant's Initial Submission ................................................................................... 22 
7.⇩   Representations ....................................................................................................... 23 
8.⇩   Applicant's Response to Representations ................................................................ 31 
9.⇩   Traffic Report ........................................................................................................... 34 

       
 

Report Authorisers 
 

Timothy Bourner 
  

Planning Officer 8397 7251  

Chelsea Tully 
  

Team Leader Planning 8397 7223  

Nathan Grainger 
  

Acting Director Community & Cultural 
Development 

8397 7200  
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REPORT NO: CAP.070/120078/2020 
 
RECORD NO: D21/30215 
 
TO: COUNCIL ASSESSMENT PANEL MEETING - 18 MAY 2021 

FROM: Timothy Bourner 
Senior Planning Officer 

 
SUBJECT: CONSTRUCTION OF A NEW FUNCTION CENTRE, CAR PARKING, 

DECKING, RETAINING WALLS AND FENCING ADJACENT THE 
TEA TREE GULLY PUBLIC HOUSE AND GARDEN COMPLEX AT  
1 HAINES ROAD, TEA TREE GULLY 

  

 
SUMMARY 
 
Applicant: Tom Doull (Studio Nine Architects) 
 
Nature of Development: The Construction of a New Function Centre, Car Parking, 

Decking, Retaining Walls and Fencing adjacent the Tea Tree 
Gully Public House and Garden Complex 

 
Address: 1 Haines Road Tea Tree Gully 

56 Walters Street Tea Tree Gully 
 
Application No: 070/120078/2020 
 
Lodgement Date: 16 October 2020 
 
Development Plan: Consolidated 27 December 2018 
 
Zone and Policy Area: Township Zone – Eastern Core Policy Area 19 
 
Relevant Development 
Plan Provisions: Objectives 
 Township Zone 1, 2 
 Eastern Core Policy Area 19 1 
 Design and Appearance 1, 2 
 Heritage Places 1, 3 
 Historic Conservation Area 1, 2, 3, 4, 5, 6 
 Infrastructure 5 
 Interface between Land Uses 1, 2, 3 
 Landscaping, Fences and Walls 1, 2  
 Natural Resources 1, 5, 6, 8, 13  
 Transport and Access 1, 2, 3, 4 
  

Principles of Development Control 
 Township Zone 1, 2, 4, 5 
 Eastern Core Policy Area 19 1, 2 
 Design and Appearance 1, 8, 15, 16, 17, 21, 22, 23,   
 Heritage Places 6  
 Historic Conservation Area 1, 2, 5, 7, 10, 12, 15, 17, 18, 19, 22, 

24, 25, 27, 28, 29 
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 Interface between Land Uses 1, 2, 6, 7, 8, 9, 10, 12,  
 Landscaping, Fences and Walls 1, 2, 3, 4  
 Natural Resources 1, 5, 7, 8, 9, 10, 11, 12 
 Transport and Access 1, 2, 5, 6,  8, 9, 10, 11, 12, 14, 22, 23, 29, 

30, 31, 32, 33, 36, 38, 39, 40, 42 
 
 
Public Notification: Category 3 
 
Representations: 
Number of Properties Notified: 56 
Number of Representations Received: 4 

 
Names and Addresses of Representors: Mr & Mrs Broughton 
 4 & 8 Haines Road Tea Tree Gully 
 
 Tea Tree Gully Country Fire Service * 
 2A Haines Road Tea Tree Gully 
 
 Paul and Sabine Vreugdenhil 
 51 Walters Street Tea tree Gully 
 
 Klara and James Nueckel 
 53 Walters Street Tea Tree Gully 
 
 Representors marked with * wish to be heard 
 
Number of Representors wishing to be heard: 1 
 
Schedule 8 Referral: State Heritage 
 
Was a request for additional information made? Yes 
 
Issues: Interface impacts 
 Car parking and Traffic 
 Trees and Landscaping 
 Storm water 
 
Recommendation: Grant Development Plan Consent 

 

 
 
1. PROPOSAL 
 

The proposal is for the construction of a new function building, decking, car parking, 
retaining walls and fencing adjacent the Tea Tree Gully Public House and Garden on 
Haines Road Tea Tree Gully.  
 
The function centre is designed to accommodate weddings and conferences, and is 
intended to build upon the operations of the existing hotel on the broader site.   
 
The building is to be a contemporary design with a steeply pitched gable roof, fully clad 
in pre-coloured steel cladding with a range of feature stone walls adding architectural 
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interest. To the southern side of the building there is a large deck to enable outdoor 
activities on site. 
 
To support the new building and use on the site a new car park is proposed. This car 
park will cater for 50 vehicles and will be accessed from an existing crossover on Haines 
Road. 
 
In order to manage the levels on the site a range of retaining walls are to be 
constructed, in addition to perimeter fencing and internal safety barriers for the car park 
areas. 
 
Whilst some vegetation is to be removed to accommodate the works, the proposal 
includes a comprehensive landscaping plan to enhance and integrate the site with the 
surrounding vegetation and existing hotel grounds. 
 
Hours of operation are nominated as: 
 

 Monday to Thursday 9:00am to 10:00pm 

 Friday to Sunday 9:00am to 12:30am   
 

Maximum capacity of the new function centre has been nominated as 200 patrons. 
 
No signage has been proposed. 
 
Given the nature of the proposal is it assumed that a liquor Licence Application will be 
made to the Liquor Licencing Commission once this application has been resolved.  

 
 
2. PROCEDURAL MATTERS 
 

The application was lodged under the Development Act 1993 (the ‘Development Act’). 
Since receiving the application, the Development Act has been repealed and replaced 
by the Planning, Development and Infrastructure Act 2016 (the ‘PDI Act’), which came 
into effect 19 March 2021.  
 
Pursuant to Schedule 8 Part 1 2(1) of the PDI Act, the operation of the Development Act 
prevails for an application lodged during its operation. The Development Act, the 
Development Regulations 2008 (the ‘Development Regulations’) and the Development 
Plan therefore still apply to the processing and assessment of this application.  
 
The proposed use as a Function Centre is not defined within Schedule 1 of the 
Development Regulations nor does it fit within any other defined form of development. 
As such it is considered to be an undefined use.  

 
Given the undefined nature of the development it is neither assigned to complying or 
non-complying by the Development Plan and has been assessed on merit.  

 
Having regard to the Township zoning of the site, it is considered that the proposal to 
construct a new function centre, car parking, decking, retaining walls and fencing is not 
seriously at variance with the Development Plan pursuant to Section 35(2) of the 
Development Act. 
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3. PUBLIC NOTIFICATION 
 

Section 38(2)(a) of the Act states the Development Plan or the Development 
Regulations may assign development to a category of public notification. 
 
As noted above the proposed use is undefined and the Development Plan does not 
assign it to any form of notification category. 
 
The development is also not listed as Category 1 or 2 in Schedule 9 of the Regulations. 
As a result, the application was deemed to be a Category 3 development, pursuant to 
Section 38(2)(c) of the Act. 
 
Category 3 public notification was undertaken where 56 adjacent land owners and 
occupiers, and others potentially affected by the development were notified in writing. A 
public notice was also placed in The Advertiser. 
 
Four (4) representations were received as a result of the process as follows: 
 

 Mr & Mrs Broughton of 4 & 8 Haines Road Tea Tree Gully 
 

 Tea Tree Gully Country Fire Service of 2A Haines Road Tea Tree Gully 
 

 Paul and Sabine Vreugdenhil of 51 Walter Street Tea tree Gully 
 

 Klara and James Nueckel of 53 Walters Street Tea Tree Gully 
 
A copy of the representations can be found in Attachment 17. 
 
The location of representors are shown on the map in Figure 1 below: 
 

 
Figure 1: Representors in relation to the subject site identified with red ‘R’ 
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In summary, the concerns raised by representors are as follows: 
 

 Use, Interface and Noise 

o Overdevelopment 

o Lack of need 

o Proximity to residential areas 

o Noise increases 

o Patron behaviour 

o Visual impact 

o Out of character 

o Heritage Concerns 

o Impacts on conservation areas 

 

 Access and Traffic 

o Road safety 

o Traffic increases 

o Insufficient Parking 

o Access and egress of emergency vehicles 

o On-street parking for CFS members 

 

 Tree Removal and Landscaping 
 

 Property Value and Unsociable Behaviour 

o Loss of property value 

o Impact on rent ability of dwelling 

o Staff not controlling hours and behaviour  

o Personal impact – stress 

 
On behalf of the applicant, planning consultants Future Urban, prepared a response to 
the representations (see Attachment 18), which included additional comments from their 
traffic engineer for Council’s consideration.  
 
The concerns raised by the representations are discussed further within this report. It 
should be noted that the concerns relating to the devaluation of properties and 
behaviours of patrons are not matters that can be addressed as part of a planning 
assessment.   

 
 
4. SITE AND LOCALITY 
 

The subject site consists of two allotments forming part of a larger site including the Tea 
Tree Gully Public House and Garden (‘the hotel’). The subject site currently comprises a 
number of large sheds which are generally being used for storage and are the subject to 
a recent demolition application approval. The site also includes a large degree of 
vegetation including numerous regulated and significant trees. Two of these regulated 
trees are approved for removal as part of the aforementioned demolition approval. 
 
The subject site forms part of the greater hotel site and is located to the north and east 
of the existing carpark. The site comprises allotments that are irregular in shape with a 
total area of 3750m² with frontages to Haines Road of 74.5m and Walters Street of 
57.8m. The Haines Road frontage is considered to be the primary street frontage 
although the proposed building faces internally of the larger site. The site is to be 
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accessed from Haines Road, with the Walters Street frontage to remain fenced and 
screened. 
 
The site is separated from residential properties to the north by Walters Street with 
Haines road separating the site from the Tea Tree Gully CFS facility and a State 
Heritage Place, Gallery 1855. 
 
The site and locality can be seen in Figure 2 below. 
 

 
Figure 2: Site and Locality 
 
The site is located within the Township Zone – Eastern Core Policy Area 19, and is 
captured in the Historic Township Area designated by Concept Plan Map TTG/10 within 
the Development Plan. The land directly to the north of the site is within the Residential 
Zone, and the zoning of the wider locality surrounding the Township Zone consists of 
Residential to the north, south and west, and Hills Face to the east. 

 
The locality is predominantly residential with an assortment of other uses, including the 
associated hotel to the south west, Gallery 1855 and the Tea Tree Gully CFS to the 
east, the Fox and Firkin hotel and the Tea Tree Gully Museum to the south east, a 
restaurant to the south, and residential properties of varying ages in all directions. 
 
The locality is well vegetated with large areas of established natural bushland to the 
south east (Anstey Hill Recreation Park) and a natural watercourse running through the 
locality east to west. This water course runs directly through site of the hotel and is 
south of the subject site.  
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Within the locality there are numerous buildings of historical significance. These are as 
follows: 
 

 Tea Tree Gully Public House and Garden (Local Heritage Place - LHP) 

 Gallery 1855 to the east (State Heritage Place - SHP) 

 Fox and Firkin Hotel to the south east (LHP) 

 A 1907 Dwelling to the south east (Contributory Item – CI) 

 Haines Park to the south (LHP) 

 Ruby Raja restaurant to the south (LHP) 

 Tea Tree Gully Heritage Museum (SHP) 

 Various Ruins in Anstey Hill Recreation Park (SHP) 

 An 1877 Dwelling to the south west (CI) 
 
 

5. PLANNING ASSESSMENT 
 
5.1 Land Use 

 
Township Zone Objective 1 seeks services and facilities grouped together to meet the 
needs of the local community and the visiting public. 
 
The proposed use as a function centre is not specifically contemplated by the Township 
Zone or Eastern Core Policy Area 19, however in recognising the above objective seeks 
development that can be utilised by both the local community and visitors to the area, 
and that the use is in association with an existing hotel, is considered that this is an 
appropriate land use for the locality.  
 
Eastern Core Policy Area 19 Objective 1 seeks development that contributes to the 
desired character of the policy area. 
 
The Desired Character of the policy area notes it as a centre of the old Township and 
that it provides a communal focal point for the City. Having regard to Concept Plan Map 
TTG/10 (Attachment 19), the subject site is earmarked for retail/commercial 
development which further demonstrates suitability of the proposed land use. 
 

5.2 Amenity 
 
Interface between Land Uses Objective 1 aims for development located and designed 
to minimise adverse impact and conflict between land uses.  
 
Interface between Land Uses PDC 1 states that development should not detrimentally 
affect the amenity of the locality or cause unreasonable interference though any of the 
following: 
 

(a) The emission of effluent, odour, smoke, fumes, dust  or other airborne 
pollutants,  

(b) Noise, 
(c) Vibration, 
(d) Electrical interference,  
(e) Light spill, 
(f) Glare, 
(g) Hours of operation, and  
(h) Traffic impacts. 
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The proposed function centre is located adjacent to residential land uses and therefore 
must minimise all external impacts to an acceptable level.  
 
The primary amenity concerns relate to noise, hours of operation and traffic impacts. 
These matters have also been raised within the representations.   

 
Noise, hours of operation, and traffic are discussed in detail below. 
 
5.2.1 Noise and Hours of Operation 
 

A number of concerns were raised in the representations regarding the potential 
for an increase in noise from the site, in addition to the operating hours and how 
they will be managed. 

 
Interface between Land Uses PDC 6 states that non-residential development on 
land abutting a residential zone should be designed to minimise noise impacts to 
achieve adequate levels of compatibility between existing and proposed uses. 

 
Hours of operation have been nominated by the applicant to be: 
 

 Monday to Thursday 9am to 10pm 

 Friday to Sunday 9am to 12:30am   
 

These hours accord with the associated hotel and are in fact less than the current 
operating hours of 9am to 2am seven days a week and considered to be 
compatible with the existing use on the land. 

 
Accompanying the proposal is an Environmental Noise Assessment report 
prepared by Sonus (Attachment 11). This report considered the proposal against 
the objectives and provisions of the Development Plan and the Environmental 
Protection Authority Guidelines.  

 
These provisions include Interface between Land Uses PDC 9 which seeks 
outdoor areas (such as beer gardens or dining areas) associated with licensed 
premises should be designed or sited to minimise adverse noise impacts on 
adjacent existing or future noise sensitive development. 

 
Further, Interface between Land Uses PDC 10 seeks development which 
proposes music should include noise attenuation measure that achieve specific 
and desired noise levels.  

 
The Sonus report provided an assessment on the potential noise output from the 
function centre. The assessment was applied to the nearest residential dwelling 
and the recommendations were based on both onsite noise measurements and 
noise data from other similar venues. 

 
The assessment and recommendations contained within the Sonus report have 
examined the many aspects of the proposal which may generate noise including 
music, patrons, car parking, rubbish collection, bottle tipping, deliveries and 
mechanical plant.  

It concluded that the required noise attenuation measures are necessary to 
ensure the noise emitted from the site fits within the acceptable limits. 
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The Sonus report provides recommendations of restrictions for specific activities 
as follows: 

 

 All music to cease by midnight 

 After 10pm all patrons moved inside with the external speakers turned off 
and all windows and doors closed 

 High Level music should only be played with all windows and doors of 
the function area closed, the only access to the deck via the air locked 
entry points. 

 Low level music should not exceed 77dB(A) inside the function centre 
and 65dB(A) on the deck pursuant to the tables contained within the 
report 

 Rubbish collection, deliveries and the tipping of bottles are limited to 
between the hours of 7am and 7pm apart from Sundays and public 
holidays where the limit is 9am until 7pm. 

 
It is considered that with the recommendations of the Sonus report fully 
implemented then the proposal will satisfy Interface between Land Uses PDC 6, 
9 and 10. 

 
Should the panel be of the mind to support the proposal, the recommendations 
should be reinforced with conditions to ensure all noise attenuation measures are 
installed and completed prior to the commencement of the use of the function 
centre and maintained thereafter. 

  
5.2.2 Vehicle Access  
  

As previously noted, the proposal intends to construct a 50 space car park on the 
site with access from an existing crossover point.  

 
Concerns were raised regarding the impact of the increase in vehicles in the 
locality in regards to traffic volume, on-street parking and impacts on the adjacent 
CFS operations. 

 
Township Zone PDC 4 states:  

 
“Commercial and retail development should be:  
(a) of a scale smaller than a centre or commercial zone  
(b) confined to those:  

(i) allotments having direct frontage and safe vehicle access to North 
East Road  

(ii) sections of Perseverance Road and Park Street that adjoin Haines 
Park.” 

 
Transportation and Access PDC 12 states that development should be designed 
to discourage commercial and industrial vehicle movements through residential 
streets and adjacent other sensitive land uses. 

 
Historic Conservation Area PDC 28 seeks development to minimise the number 
of vehicle access points and driveways with direct access to public roadways. 
Given the proposal does not propose any new access points and will utilise an 
existing point, this PDC is satisfied. 
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The proposal is on land which does not front North East Road and as such is 
unable to achieve direct access to North East Road, not satisfying Township 
Zone PDC 4 (b) (i). The proposed car park will be accessed from an existing 
crossover slightly north of a second crossover currently providing access to the 
associated hotel’s car park.  

 
This access point is not directly adjacent residential properties, the nearest being 
located 60m to the north. It is expected that the majority of patrons will enter and 
leave the locality directly from North East Road.  

 
This however is not considered to be detrimental to the intent of the provision nor 
the amenity of the locality and is considered acceptable in satisfying 
Transportation and Access PDC 22, 23 and 25. 

 
5.2.3 Car Parking 

 
Transportation and Access PDC 31 states that development should provide off-
street vehicle parking and specifically marked accessible car parking places to 
meet anticipated demand in accordance with Table TTG/2. 

 
Given the undefined nature of the proposal, no specific car parking rate can be 
attributed to the proposal. As such the application was accompanied by a traffic 
assessment report prepared by CIRQA (Attachment 12). 

 
The report assessed the expected maximum patron capacity of the proposed 
function centre against other forms of development such as concert hall, meeting 
hall and beer garden as well as previous survey data for similar function centres. It 
was determined that peak parking demands would be in the vicinity of 20-50 
spaces.  

 
The proposal has been considered by Council’s traffic engineer and their initial 
review found that the parking was some 17 spaces short. However following the 
submission of additional evidence from CIRQA (Attachment 13), Council’s 
engineer has subsequently provided support for the car parking arrangements. 
The proposed 50 parking spaces are therefore considered to be adequate. 

 
The car park has been designed in accordance with Australian Standard AS 2890 
and includes two accessible parks. All vehicles are able to circulate and enter/exit 
via a two way entry point. As such satisfies Transportation and Access PDC 32 
and PDC 33. 

 
Concerns were raised in regards to the continuing availability of on-street parking 
for CFS volunteers directly in front of the subject site on the street verge. These 
parking spaces are currently controlled with signage restricting them to the use of 
the CFS. The proposal is utilising an existing access point for the proposed car 
park and is not proposing any modifications to the verge, thus retaining the 
existing situation. 

 
Council’s traffic engineer has considered the impact on the CFS parking and is 
satisfied there will be no impact to current arrangements. 

 
Further to the above and given the association the proposal will have direct 
pedestrian linkages to the hotel, it is reasonable to assume many patrons will 
utilise the existing car parking of the hotel.  
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5.3 Heritage 
 
The application was referred to Heritage SA due to the proximity of the site to a State 
Heritage Place, Gallery 1855, at 2 Haines Road. The assessment can be seen in 
Attachment 20 and in summary concluded: 

 
“The proposed development is considered to be acceptable in relation to the 
above State heritage place for the following reason: 

 

 The proposed Function Centre is a contemporary building situated 
across Haines Road and a considerable distance from the State Heritage 
place. It will have no impact on the heritage place.” 

 
The application was also referred to Council’s Local Heritage Adviser as the subject site 
is located within the Historic Conservation Policy Area (see Concept Plan Map 
TTG/10 (Attachment 19).  

 
Council’s Heritage Adviser assessed the proposal against the provisions of the 
Development Plan and provided comments which can be found in Attachment 21. The 
assessment is thorough and in summary it concluded: 

 
“The proposal is considered: 
 

 Sufficiently separated from adjacent Local and State Heritage Places so as 
not to diminish their Heritage Value or settings; 

 Designed to a high architectural standard that is respectful of setting, 
Desired Character and adopts without replication a suitable scale and 
articulated built form consisting gable elements and materials, proportions 
and composition. 
 

Further details are required of: 
 

 Carparking to the north and access points; 

 Fencing elevations and landscape to Haines Road; 

 Details of any plant and consequences on form or footprint; 

 Signage and the proposed integration with the architecture and details of 
any freestanding pylons or the like (this may be separate). 
 

The proposal is supported.” 
 

The comments were forwarded to the applicant for their consideration with the 
requested details subsequently being provided. This included a full car park design and 
fencing details and elevations.  
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5.3.1 Design and Appearance 
 
Heritage Places PDC 3 states development of a State or local heritage place 
should be compatible with the heritage value of the place. 

 
Heritage Places PDC 6 states: 
 

“Development that materially affects the context within which the heritage 
place is situated should be compatible with the heritage place. It is not 
necessary to replicate historic detailing, however design elements that 
should be compatible include, but are not limited to: 

 
(a) scale and bulk  
(b) width of frontage  
(c) boundary setback patterns  
(d) proportion and composition of design elements such as rooflines, 

openings, fencing and landscaping  
(e) colour and texture of external materials.” 
 

The proposed building will be approximately 50m from each adjacent Heritage 
Place. It will consist of a single storey metal clad gable roof with a range of feature 
stone walls adding architectural interest. To the southern side of the building there 
is to be a large deck to enable outdoor activities to occur on site. 

 
The proposed building is single storey in nature and is complementary in its 
design. It has similar design elements found on other historical buildings in the 
locality, and is of a similar scale to the adjoining hotel, satisfying Historic 
Conservation Area PDC 7, 10 and 17 (a), (b) & (c). 

 
The proposal achieves Eastern Core Policy Area 19 Desired Character insofar 
as it is consistent with the desired historical character and does not replicate but 
rather complements local built forms.  

 
With the above points considered, the proposal is consistent with the locality and is 
of an appropriate built form.  

 
 5.3.2 Fencing 

 
Historic Conservation Area PDC 25 states: 
 

Fencing should be constructed such that: 
 

(a) front and side fencing forward of the primary building line does 
not exceed a height of 900 millimetres 

(b) all other fencing does not exceed a height of 1.8 metres 
(c) it is constructed of one or more of the following: 

(i) hedges 
(ii) timber picket 
(iii) paling or railing 
(iv) stone or rendered brick or block 

(d)  it is consistent with styles used around the Tea Tree Gully district 
from the time of early settlement  

(e)  it consists primarily of post and rail construction  
(f)  it uses an open design, which allows gardens to be viewed from 

the street  
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(g)  it is simple in style and design (as illustrated below) instead of 
over-elaborate designs: 

 

 
 

 
 

The site is proposed to be fenced with both pre-coloured steel fencing to the Walters 
Street boundary with an open style stone and flat steel fencing to the Haines Road 
boundary. 
 
The pre-coloured steel fencing forms both a visual barrier and acoustic barrier in 
accordance with the Sonus report recommendations. The fencing is to be 2m high in a 
Monument (dark grey) colour.  
 
The pre-coloured steel fencing is to be located along the Walters Street boundary in the 
same location as an existing chainmesh fence. Whilst the fence is 200mm higher than 
sought by the above PDC, the acoustic benefits, the dark colour and location adjacent 
dense and established vegetation ensure there will be no detrimental impact to the 
streetscape. 
 
The fence along the Haines Road boundary is to have a stone and steel style and 1.2m 
high. An elevation can be seen in the Landscaping Plan schedule (Attachment 9). This 
style of fencing is complementary to the stone features included in the function centre 
building and speaks to the stone walled State Heritage Place at 2 Haines Road.  
 
Given the above, the fencing is considered to be appropriate and in context with the 
proposal, site and locality, and adequately satisfies the intent of Historic Conservation 
Area PDC 25. 

 
5.4 Trees and Landscaping 

 
The proposal includes the removal of a small amount of existing vegetation in order to 
facilitate the proposal. The vegetation to be remove is identified in a report prepared by 
Arborman Tree Solutions (Attachment 15). 
 
The Arborman report identifies all the vegetation both on the site and in the street verge 
surrounding the site. A number of regulated and significant trees are identified, with all 
vegetation afforded an assessment and given a retention rating. 
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The plan show two regulated trees to be removed. These were assessed and approved 
for removal as part of a previous application involving the demolition of the existing 
structures on the site. All other vegetation on the land has been identified as non-
regulated.  
 
The scope of vegetation removal can be seen in the Demolition Plan (Attachment 10), 
with 13 unregulated trees and shrubs and the two aforementioned regulated trees to be 
removed. 

 
Historic Conservation Area PDC 29 states that private car parking areas of non-
residential properties should be enhanced through the use of landscaping typical of the 
early European settlement. 

 
Further, Landscaping, Fences and Walls PDC 1 seeks development to incorporate 
landscaping to: 
 

(a) complement built form and reduce the visual impact of larger buildings 
(e.g. taller and broader plantings against taller and bulkier building 
components)  

(b) enhance the appearance of road frontages  
(c) screen service yards, loading areas and outdoor storage areas  
(d) minimise maintenance and watering requirements  
(e) enhance and define outdoor spaces, including car parking areas  
(f) maximise shade and shelter  
(g) assist in climate control within and around buildings  
(h) minimise heat absorption and reflection  
(i) maintain privacy  
(j) maximise stormwater re-use  
(k) complement existing vegetation, including native vegetation  
(l) contribute to the viability of ecosystems and species  
(m) promote water and biodiversity conservation  
(n) screen driveways and parking areas from residents and neighbours. 

 
The proposal includes a comprehensive landscaping plan (Attachment 9). This plan 
shows the entire site is to be fully landscaped with a range of plantings including large, 
medium and small trees, shrubs and ground covers. The species chosen are a mix and 
are representative of early European plants that may have been found during early 
settlement.  

 
The proposed landscaping plan is comprehensive and will screen the carpark. It will also 
provide shade and shelter once established and is complementary to the existing 
retained vegetation on the site. It is therefore considered to satisfy the above two 
principles.  

 
5.5 Storm Water Management 

 
The proposal includes a comprehensive storm water management plan. This plan can 
be found in Attachment 14. 
 
Storm water is to be discharged to the sump and connection point in the adjoining 
allotment to the rear of the hotel. This connects directly into the existing onsite storm 
water management network and ultimately drains into the watercourse running through 
the hotel site.  
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Council’s storm water engineer has reviewed and endorsed the storm water 
management plan for this development. 
 
In terms of water sensitive design, the management of storm water on site includes the 
provision of a gross pollutant trap in the car park. This is a design measure used to 
maintain the quality of water runoff in this area before it enters the adjoining storm water 
system. Further, the storm water plan has demonstrated the post-development runoff 
volumes do not exceed the pre-development volumes.  

 
These measures will assist in maintaining the quality of water collected in this area, and 
coupled with a management plan that is designed to avoid any external run off, it is 
considered that the development achieves Natural Resources PDC 7(a)(b) and PDC 8.  
 
 

6. CONCLUSION 
 

The proposed development is consistent with the land use, interface management, 
heritage, car parking and traffic, and landscaping objectives and provisions of the 
Development Plan.  
 
Although four representations have been received regarding this proposal, the concerns 
raised are considered to have been adequately addressed by the proposal and 
supporting documents.  

 
Having regard to all the facts and circumstances relevant to the development 
application, and all the relevant Development Plan provisions, the development warrants 
Development Plan Consent. 

 
 
7. RECOMMENDATION 
 

That pursuant to the authority delegated to the Council Assessment Panel by Council, the 
Council Assessment Panel: 

 
A.  RESOLVES that the proposed development is not seriously at variance with the 

policies in the Tea Tree Gully (City) Development Plan. 
 

B. RESOLVES to GRANT Development Plan Consent to the application by Tom 
Doull C/- Studio Nine Architects to construct a new function centre, car parking, 
decking, retaining walls and fencing adjacent the Tea Tree Gully Public House and 
Garden Complex at 1 Haines Road Tea Tree Gully as detailed in Development 
Application No. 070/120078/2020 subject to the following conditions and advisory 
notes: 

 
(1) The development must be undertaken, completed and maintained in 

accordance with the plan(s) and information detailed in Application No. 
070/120078/2021 except where varied by any condition(s) listed below. 

 
(2) The materials used on the external surfaces of the development and the pre-

coloured steel finishes or paintwork must be maintained in good condition at 
all times. All external paintwork must be completed within two (2) months of 
the erection of the structures herein consented to. 
Reason:  To preserve and enhance the amenity of the site and locality. 
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(3) The premises shall be kept tidy and all buildings, fences, landscaping and 
paved or sealed surfaces must be maintained in good condition at all times.   

   Reason:  To maintain the amenity of the site and locality. 
 

(4) The hours of operation herein approved are as follows: 

- 9:00am to 10:00pm Monday to Thursday 

- 9:00am to 12:30am Friday to Sunday 

Any variation to these hours of operation will require a further consent.  
Reason:  To minimise the impact on adjoining properties. 

 
(5) The capacity of the function centre must be limited to 200 patrons for all 

purposes. Any increase in capacity will require a further development 
approval.  
Reason:  To ensure adequate carparking is available on the site. 

 
(6) All driveways, parking and manoeuvring areas must be formed, sealed with 

concrete, bitumen or paving, and be properly drained.  They must be 
maintained in good condition thereafter. 
Reason:  To ensure useable and safe carparking. 

 
(7) All off-street carparking spaces must be line marked, in accordance with the 

approved plans and Australian Standards AS 2890.1:2004 and 1742.2.2009. 
The line marking, signposting and directional arrows shall be maintained to a 
clear and visible standard at all times. 
Reason:  To maintain safety for users. 

 
(8) Driveways, parking and manoeuvring areas and footpaths must be lit in 

accordance with the Australian Standards Association Code AS 1158 during 
the hours of darkness that they are in use.  Such lights shall be directed and 
screened so that overspill of light into nearby properties is avoided and 
motorists are not distracted. 
Reason:  To minimise the impact on adjoining properties and provide a safe 
environment for users during darkness. 

 
(9) Any lights on the subject land must be directed and screened so that 

overspill of light into the nearby properties is avoided and motorists are not 
distracted. 
Reason:  To minimise the impact on adjoining properties and motorists. 

 
(10) The planting and landscaping identified on the Landscape Concept Plan 

dated 26 February 2021 herein consented to, must be completed in the first 
planting season concurrent with or following commencement of the use of 
the land.  Such planting and landscaping must not be removed nor the 
branches of any tree lopped and any plants which become diseased or die 
shall be replaced by suitable species. 
Reason:  To maintain amenity and site of locality. 

 
(11) No materials or equipment are to be stored outdoors. 

Reason:  To preserve and enhance the amenity of the site and locality. 
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(12) All construction works must be undertaken in accordance with the 
recommendation of Arborman Tree Solutions Dated 14 December 2020 
relation to the management of nearby regulated and significant trees. 
Reason:  To ensure the health and longevity of nearby regulated and 
significant trees. 

 
(13) All construction works must be undertaken in accordance with the 

recommendations of the Sonus Environmental Noise Assessment dated 
February 2021 in relation to the management of noise generated on site. 
Reason:  To minimise the impact on adjoining properties. 

 
(14) All noise attenuation devices and measures as detailed in the Sonus report 

dated February 2021 must be installed prior to the commencement of use of 
the function centre. 
Reason:  To minimise the impact on adjoining properties. 

 
(15) Stormwater generated on the site during the construction period and for the 

life of the development, must be collected, treated as necessary to ensure 
contaminated stormwater does not discharge directly or indirectly to any 
waters.  Discharged water shall not contain suspended solids in excess of 
twenty milligrams per litre (20mg/L). 

 Note:  The Environment Protection Authority ‘Handbook for Pollution 
Avoidance on Building Sites’ details a range of strategies to collect, treat, 
store and dispose of stormwater during construction. 
Reason:  To assist and maintain water quality entering Council’s drainage 
network. 

 
(16) Loading and unloading of goods and merchandise, rubbish collection and 

bottle tipping must only be carried out within the following hours and must 
only be carried out upon the subject land with no loading of any goods or 
merchandise permitted on the adjacent road:  

 

 7:00am to 7:00pm Monday to Saturday 

 9:00am to 7:00pm Sunday and Public Holidays 
 

Reason:  To minimise the impact on adjoining properties. 
 

(17) Music must not be played outside the following hours: 
 

 All music to be ceased by midnight 

 After 10pm all patrons moved inside with the external speakers 
turned off and all windows and doors are closed 

 High Level music should only be played with all windows and doors 
of the function area to be closed with the only access to the deck via 
the air locked entry points. 

 Low level music should not exceed 77dB(A) inside the function 
centre and 65dB(A) on the deck pursuant to the tables contained 
within the report 
 

Reason:  To minimise the impact on adjoining properties. 
 
(18) No materials or equipment are to be stored outdoors. 

Reason:  To preserve and enhance the amenity of the site and locality. 
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(19) Except where varied by the approved plans or other conditions listed below, 
the new or modified crossing place must meet the minimum standard of 
design and construction as detailed on City of Tea Tree Gully drawings (as 
applicable): 

 1/15/SD – ‘Concrete Vehicle Crossing Place’; 

 2/15/SD – ‘Block Paved Vehicular Crossing Place’;  

 40/15/SD – ‘Property Access Grades;’ and/or; 

 45/15/SD – ‘Commercial Concrete Vehicular Crossing Place.’ 
Reason: To maintain consistency of the streetscape and protect the 

infrastructure within the road verge. 
 
 

Note(s): 
 

(1) The cost of rectifying any damage or conflict with existing services or 
infrastructure arising out of this development will be borne by the applicant. 
 

(2) This consent does not obviate the need to obtain any other necessary 
approvals from any/all parties with an interest in the land. 

 
(3) No signage, either portable or fixed, are to be erected or displayed on the 

land or on any building, structure, gate or fence.  A further permission is 
required from Council for the erection or display of any sign. 

 
(4) Any works undertaken on Council owned land (including but not limited to 

works relating to reserves, crossing places, landscaping, footpaths, street 
trees and stormwater connections and underground electrical connections), 
shall require a separate authorisation from Council.  Further information 
and/or specific details can be obtained by contacting Council’s Civil 
Operations department on 8397 7444. 

 
(5) The development (including during construction) shall not at any time emit 

noise that exceeds the relevant levels derived from the Environmental 
Protection (Noise) Policy 2007. 

 
(6) The applicant/developer is reminded of its general environmental duty, as 

required by section 25 of the Environment Protection Act, to take all 
reasonable and practical measures to ensure the activities on the site 
(including during construction) do not pollute the environment in a way which 
causes or may cause environmental harm.  This includes being mindful of 
and minimising off site noise, dust and vibration impacts associated with 
development. 
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(7) A permit or water licence may be required under the Natural Resources 
Management Act 2004 for certain activities not constituting development for 
the purposes of the Development Act 1993.  This consent does not relate to 
such activities nor represent an authorisation in respect of such activities for 
which a separate permit or water licence will be required.  The following is 
not an exhaustive list of such activities, but is given by way of example.  
Such activities could include: 

- Draining or discharging water into a well; 

- The erection, construction or enlargement of a dam (other than where 

forming part of this development approval); 

- Draining or discharging water into a watercourse; 

- Depositing or placing an object or solid material in a watercourse; 

- Obstructing a watercourse; 

- Depositing or placing an object or solid material on the floodplain of a 

watercourse; 

- Destroying vegetation growing in a watercourse or on the floodplain 

of a watercourse; 

- Excavating or removing rock, sand or soil from a watercourse or the 

floodplain of a watercourse. 
 

Enquiries should be made of the Adelaide and Mount Lofty Ranges Natural 
Resources Management Board and the Council should such activities be 
proposed. 

 
(8) All earthworks must be confined to and contained entirely within the property 

boundaries and must not encroach on or over the roadside verge/reserve. 
 
(9) The applicant/owner is advised that any driveway crossovers and stormwater 

connection works on the Council verge, and shown on the stamped plans, 
has been approved as part of this application. For further information on the 
specifications and conditions relating to crossovers and stormwater 
connections, please contact Council’s Civil Operations Department on 
8397 7444. 

  
Any further works undertaken on Council owned land (including but not 
limited to access over Council reserves to construct the development, verge 
landscaping, and underground electrical and other service connections), 
requires a separate authorisation from Council.  Further information and/or 
specific details can be obtained by contacting Council’s Civil Operations 
department on 8397 7444 or accessing the web form at  
https://www.teatreegully.sa.gov.au/Council_documents_Landing/Council_doc
uments/Permits/Section_221_Application. 

 
 
 
 
 
 
 
 
 
 
 

https://www.teatreegully.sa.gov.au/Council_documents_Landing/Council_documents/Permits/Section_221_Application
https://www.teatreegully.sa.gov.au/Council_documents_Landing/Council_documents/Permits/Section_221_Application
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(10) Public services may be present in the road and it is the property owner’s 
responsibility to ensure these services are not damaged as a result of the 
work. If services require alterations, it is the property owner’s responsibility to 
consult with the particular service agency before performing any works. 
(Contact “Dial Before you Dig” on telephone 1100 or their website 
www.dialbeforeyoudig.com.au). 

 
 At all times during the construction, removal or repair of a crossing place or 

stormwater pipe, sufficient barricades and signs, visible at night (where work 
duration exceeds daylight hours), are to be installed and maintained to give 
adequate warning to the public.   

 
 The applicant shall be responsible for all costs associated with: 

 The construction, removal or repair of crossing places or stormwater 
pipes. This may include the repairs and modifications to an abutting 
footpath as a result of the construction or alteration of the crossing 
place or stormwater pipe. 

 The pruning, removal and replacement of any tree as approved in 
accordance with Council’s Tree Management Policy and the 
Council’s Fees and Charges Register. 

 
(11) You are advised that it is an offence to undertake tree damaging activity in 

relation to a regulated or significant tree without the prior consent of Council.  
Tree damaging activity means: 

- The killing or destruction of a tree; or 

- The removal of a tree; or 

- The severing of branches, limbs, stems or trunk of a tree; or 

- The ringbarking, topping or lopping of a tree; or 

- Any other substantial damage to a tree, (including severing or 

damaging any roots), 
and includes any other act or activity that causes any of the foregoing to 
occur, but does not include maintenance pruning that is not likely to affect 
adversely the general health and appearance of a tree. 

 
(12) The Council has not surveyed the subject land and has, for the purpose of its 

assessment, assumed that all dimensions and other details provided by the 
Applicant are correct and accurate. 

 
(13) This application involves development located on the boundary or within 

close proximity to the boundary of the allotment.  To ensure that the 
proposed development is constructed within the allotment, it is recommended 
that a site survey be undertaken to confirm the location of the relevant 
boundaries. 

 
 
 
 
 
 
 
 
 
 
 

 

http://www.dialbeforeyoudig.com.au/
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REPORT NO: CAP.070/119722/2020 
 
RECORD NO: D21/29716 
 
TO: COUNCIL ASSESSMENT PANEL MEETING - 18 MAY 2021 

FROM: Daniel Oest 
Senior Planning Officer 

 
SUBJECT: FOUR X TWO-STOREY DWELLINGS AND A COMMUNITY TITLE 

LAND DIVISION AT 4 GROVE STREET, MODBURY 
  

 
SUMMARY 
 
Applicant: Land by You Pty Ltd 
 
Nature of Development: To divide land into 4x community title allotments with common 

land for vehicle access, and for the construction of 4x two storey 
group dwellings with associated earthworks, fencing and 
landscaping 

 
Address: 4 Grove Street MODBURY 
 
Application No: 070/119722/2020 
 
Lodgement Date: 10 September 2020 
 
Development Plan: Consolidated 29 September 2016 
 
Zone and Policy Area: Residential Zone - Policy Area 11 
 
Relevant Development 
Plan Provisions: Objectives 

Crime Prevention 1 
Design and Appearance 1 
Energy Efficiency 1 
Landscaping, Fences and Walls 1 
Natural Resources 1, 5, 6, 7 
Orderly and sustainable Development 1, 2, 4 
Residential Development 1, 2, 3, 5 
Transportation and Access 2, 4 
Waste 2 
Residential Zone 1, 2, 3 
Residential Growth Policy Area 11 1, 2, 3, 4 
 
Principles of Development Control 
Crime Prevention 1, 2 
Design and Appearance 1, 2, 3, 14, 15, 17, 22, 23 
Energy Efficiency 1, 2, 3, 4 
Land Division 17 
Landscaping, Fences and Walls 1, 2, 3, 4 
Natural Resources 1, 4, 5, 7, 8, 10, 14, 28 
Orderly and Sustainable Development 1, 4, 6, 7, 8 
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Residential Development 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
19, 24 
Transportation and Access 5, 8, 10, 11, 22, 23, 29, 31, 32, 33, 
41, 45, 47, 48 
Waste 5 
Residential Zone 1, 2, 3, 6, 8, 9, 11, 15 

 Residential Growth Policy Area 11 1, 3, 5, 6, 7, 8, 9, 10, 11, 13, 
14, 15 

 
Public Notification: Category 2 
 
Representations: 
Number of Properties Notified: 7 
Number of Representations Received: 4 
 
Names and Addresses of Representors: Ian and Rosemary Clarkson * 
 1 Radar Street, St Agnes 
  
 Julie Groom and F Johnson 
 2 Grove Street, Modbury 
  
 Patricia Alonso 
 6A Grove Street, Modbury 
  
 Jorge Alonso 
 6A Grove Street, Modbury 
  
 Representors marked with * wish to be heard  
 
Number of Representors wishing to be heard: 1 
 
Schedule 8 Referral: Not required 
 
Was a request for additional information made? Yes 
 
Issues: Built form 
 Density 
 Car parking 
 Amenity 
 
Recommendation: Grant Development Plan Consent and Land Division Consent 
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1. PROPOSAL 
 
 The application proposes the construction of four group dwellings and land division. 
 

Each dwelling is two storeys in height and separated into pairs, with one pair toward the 
front of the site and the other to the rear.  

 
The forward two dwellings (Residence 1 and 2) are abutting, with Residence 1 having 
access to the road frontage.  

 
The two rear dwellings (Residence 3 and 4) are located to the rear of the site and also 
abut each other.  

 
Included in the application is the Community Title land division seeking to create the 
sites for each dwelling, including common land for landscaping, services and the shared 
driveway. 

 
Vehicle access is via the common land and sited to the south of Residences 1 and 2 on 
the left of the Grove Street road frontage. The common land then diverts to the north 
where it separates Residences 1 and 2 from Residences 3 and 4. 

 
Residences 1 and 2 share a similar albeit mirrored layout comprising a single garage 
with visitor parking space in tandem, 2.5 bathrooms, 3 bedrooms, retreat and open plan 
kitchen/meals/living area, separate laundry, and verandah. Residence 1 differs with an 
inclusion of a balcony that fronts the Grove Street frontage accessed via the upper 
storey retreat. 

 
Residences 3 and 4 also share similar yet mirrored layouts. These dwellings also 
include 2.5 bathrooms, 3 bedrooms, retreat and open plan kitchen/meals/living area, 
separate laundry, verandah, and double garage. 

 
Each respective allotment is to be fenced with 1.8 metre high “good neighbour” 
Colorbond fencing, with the exception of a rendered fence to the south eastern side of 
the private open space for Residence 1.  

 
Landscaping is proposed to the private open space of each site as well as to the 
common driveway area. 

 
The common driveway includes a reversing bay to permit vehicles to leave the site in a 
forward direction from the garages of Residences 3 and 4, passing bays, and a shared 
car parking space adjacent to Residence 3. 

 
A street tree will require removal to facilitate vehicle access with the existing crossover 
removed and the kerb reinstated. 

  
For plans and elevations relating to the proposed development, please see Attachments 
4 and 5. 

 
It should also be noted that the proposal has undergone extensive amendments 
following consultation with and advice from Council’s Urban Design Adviser. Initially the 
proposal was of an unsupportable format, however the applicant has taken on this 
advice to amend the proposal to be in line with urban design commentary. For the Urban 
Design review of the original proposed development, please see Attachment 9. 
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2. PROCEDURAL MATTERS 
 

The application was lodged under the Development Act 1993 (the ‘Development Act’). 
Since receiving the application, the Development Act has been repealed and replaced 
by the Planning, Development and Infrastructure Act 2016 (the ‘PDI Act’), which came 
into effect 19 March 2021.  
 
Pursuant to Schedule 8 Part 1 2(1) of the PDI Act, the operation of the Development Act 
prevails for an application lodged during its operation.  
The Development Act, the Development Regulations 2008 (the ‘Development 
Regulations’) and the Development Plan therefore still apply to the processing and 
assessment of this application.  
 
It is noted that the site is subject to a Development Constraints Overlay within the 
Development Plan identifying a portion of the site is within a River/Creek floodwater 
area. Subsequently, fencing and earthworks are considered as development pursuant to 
Schedule 2 of the Development Regulations. 
 
The Development Plan does not assign a dwelling, fence, earthworks or land division as 
a ‘non-complying’ form of development. Dwelling is listed as ‘complying’ in Table TTG/1 
and in the Development Regulations as ‘complying,’ however the proposed development 
does not satisfy the relevant complying criteria. 
 
The application is therefore to be assessed on merit. 
 
Having regard to the zoning and use of the site, the development is not considered 
seriously at variance with the Development Plan pursuant to Section 35(2) of the 
Development Act. 

 
 
3. PUBLIC NOTIFICATION 
 

Section 38(2) (a) of the Development Act states that a Development Plan or the 
Development Regulations may assign different forms of development to a category for 
the purposes of public notification. 
 
The Procedural Matters section of the Residential Zone states that development within 
150 metres of the ‘Air Services Australia – navigation aid’ as nominated on Overlay 
Map TTG/21 – Development Constraints is Category 2 development for public notice 
purposes. 
 
Category 2 public notification was undertaken for this application whereby seven 
adjacent land owners and occupiers were directly notified in writing. 
 
Four representations were received with two of the representations coming from the 
same household.  
 
All representations received highlighted concerns with the development including: 



 Car parking, and vehicle access  

 Overlooking from Residence 1 and 2 to the south 

 Access to sunlight/sky 

 Adjacent owner’s use of BBQ  

 Height of fences.  
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For a copy of the representations, see Attachment 7.  
 
The applicant responded to the representations (see attachment 8). Review of the 
response advises that car parking is in fact appropriate for the site, that access to Grove 
Street is appropriate. There is no concern for overlooking to the south given there is 
screening proposed as part of the application.  
The Development Plan does not consider access to sky or outlook beyond 
overshadowing provisions. Concerns such as fencing costs, use of BBQ areas or rental 
opportunities are not considered to be planning matters in this instance. 
 
Where applicable, matters raised will be further addressed in the appropriate following 
sections of this report within the context of the Development Plan.  

 
 
4. SITE AND LOCALITY 
 

The subject site is a single Torrens title allotment of approximately 912m² in area with a 
single road frontage of approximately 17m to Grove Street.  

 
A single storey detached dwelling currently occupies the site together with associated 
freestanding outbuildings and established landscaping.  

 
An existing crossover provides vehicle access to the site to the right of the road 
frontage. 

 
The site itself is considered to be flat, however the wider locality has a general slope 
downhill toward the watercourse located opposite the subject site and over Grove 
Street.  

 
The locality applicable to this development is considered to be the land that is encircled 
by the red line in Figure 1 below.  

 

 
Figure 1: Locality map 
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The locality is also consistently residential in nature, however is in a state of change 
from established detached dwellings on larger allotments to that of higher density 
residential on smaller allotments. The following Figure 2 indicates parcels that are 
subject to authorisations of other higher density residential development in various 
stages of development. 

 

 
Figure 2: Parcels of land subject to higher density residential development 

 
This change in the context of the locality is a result of the Modbury Regional Growth 
Area Development Plan Amendment that came into effect 10 September 2015. 

 
The locality is primarily comprised of the Residential Zone Policy Area 11, however land 
to the west forming the former air navigation aid site of 122 Smart Road is in the Urban 
Core Zone. 

 
Smart Road to the south of the locality forms a high frequency public transport corridor, 
feeding into the O-bahn interchange further to the west. 

 
The below figure details the different zoning in the locality as well as highlighting nearby 
public transport infrastructure. 
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Figure 3: Zoning composition and proximity to transport   

 
 
5. PLANNING ASSESSMENT 
 
5.1 Land Use 

 
The Residential Growth Policy Area 11 (Policy Area) Desired Character states that 
“New development will include a variety of housing types such as residential flat 
buildings/apartments, row and terrace dwellings, group dwellings, mews style dwellings, 
supported accommodation and student accommodation.” 
 
The proposal for group dwellings is an acceptable land use for the Residential Zone 
Residential in accordance with Policy Area Principle of Development Control 
(PDC) 1. 
 

5.2 Density  
 
With regard to Policy Area PDC 4 and Concept Map TTG/14 - Residential Growth 
Policy Area, the site is subject to a target net residential density of between 35 to 67 
dwellings per hectare, and a maximum height of three storeys. 

 
A site of some 912m² is expected to yield between 3.2 and 6.11 dwellings (3 to 7 
dwellings).  

 
The proposal for 4 two storey dwellings therefore satisfies the target density and height 
requirement for the policy area. 

 
5.3 Built Form 

 
 5.3.1 Setbacks 

 
Policy Area PDC 9 nominates the numeric setback requirements of 3m from 
primary road frontages, maximum of 10m length on a side boundary for the first 
storey and a 1m offset from the side boundary thereafter for each level above, and 
3m for rear setbacks.  
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The proposal complies with the minimum front and side setback requirements as 
no structures are proposed to boundaries and all upper storey walls are setback at 
least 1.54m from side boundaries. 

 
The under main roof verandah (alfresco) of Residence 4 is at variance to the 3m 
setback to the rear. Should the verandah be removed, the dwelling would 
otherwise comply with a setback of 3.3m to the upper storey.  

 
Removal of the verandah under the main roof to satisfy a numeric requirement is 
considered unreasonable, particularly where it provides for all weather protection 
to areas of associated private open space and will have minimal impact to 
adjacent land and the locality. 

 
Setbacks as per PDC 9 are therefore considered to be appropriately satisfied.  
 
Notably, PDC 10 applies in this instance for dwellings in a row or terrace 
arrangement, and states that side boundary setbacks only apply to boundaries 
shared with allotments outside of the development site. Setbacks are not required 
between each of the proposed dwellings.  

 
 5.3.2 Bulk and Scale 

 
The proposal comprises four dwellings, all two storey in height with hipped roof 
forms. Development up to three storeys is envisaged in this locality in accordance 
with Policy Area PDC 14 and Concept Map TTG/14 Residential Growth Policy 
Area. The proposal at two storeys satisfies the above. 

 
Although the proposal comprises a relatively conventional silhouette by way of 
hipped roofs and common building materials, typical of established development in 
this locality, the proposal also includes a number of contemporary design features 
in order to provide shadow lines and to assist in articulation to reduce the overall 
bulk of the structures.  

 
Elements such as blade walls with feature cladding, parapets, eaves and upper 
storey overhangs minimise monotonous or continuous blank walls. Where a wall is 
relatively continuous and is not articulated such as the side elevations of 
Residence 2, the façade is broken by a change in cladding.  

 
In light of the above, the bulk and scale of the development in its entirety is 
considered to meet the intent of the above provisions and will not have a 
detrimental impact on the built form character of the locality. 

 
 5.3.3 Streetscape Integration  

 
The Desired Character Statement for the Policy Area identifies “The interface 
between public streets and development sites is integral for achieving high quality 
streetscapes and integrating new diverse housing forms into the existing 
residential environment. Where development of two, three or four storeys occurs 
articulated front facades will be created by recessing and projecting architectural 
elements (such as porticos and balconies) and varying building materials and 
finishes to reduce visual bulk and create interest.” 

 
The proposed finishes include “surfmist” (white) render to the bulk of the buildings 
“monument” (dark grey) Colorbond to roofs and fascia’s, “monument’ panel lift 
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doors, and Scyon Axon feature cladding, anodised black window frames, and grey 
marble feature tiles.   

 
Residential Zone PDC 11 (b) requires that residential development should 
incorporate the use of durable materials that will not require ongoing maintenance. 
The materials and finishes are considered to satisfy this requirement.  

 
The appearance of the proposal is considered to be of a high standard using a 
variety of elements and cladding styles to articulate the facades, as envisaged in 
the Residential Zone Policy Area 11 Desired Character Statement.  

 
The use of non-reflective materials is also consistent with Design and 
Appearance PDC 3. 

 
The proposed two storey built form also satisfies Policy Area PDC 13, with the 
two storeys providing a transition in scale to established development both 
adjacent and within the locality in general. 

 
The Desired Character Statement continues to advise: 

 
“Streetscapes within the policy area will contribute strongly to the amenity of the 
neighbourhood. Landscaping integrated throughout developments will be provided 
and will assist in enhancing the appearance of the streetscape, common 
driveways, vehicle manoeuvring areas and communal open space areas and will 
create favourable micro climatic conditions within the residential environment. 
Front yards will have a strong landscape character that compliments and softens 
the built form” 
 
The proposal provides for comprehensive landscaping along the Grove Street 
frontage and to the southern boundary of the site adjacent to the common 
driveway. Landscaping is of a size and configuration to allow for plants to become 
established and flourish, and add to the attractiveness of the development when 
viewed from the streetscape. Landscaping is also nominated along the internal 
boundaries of the site to assist in softening any subsequent impact of the built 
form.  
 
It is highlighted that Residence 1 has its private open space that will come forward 
of the building line of the dwelling itself. The private open space screened to afford 
privacy to the space. Although the proposal nominates a solid fence to the street, 
it is separated from the boundary to permit landscaping. Furthermore, the fence in 
itself is designed to replicate and complement that of the dwellings. The balance 
of the frontage still maintains appropriate landscaping space to assist in forming 
an attractive streetscape.  
 
Policy Area PDC 12 advises that “Dwellings adjacent public open spaces should 
be designed to address these spaces and should incorporate upper level 
balconies and windows that allow for the overlooking of that space.” 
 
The balcony of Residence 1 achieves the above in providing opportunity for 
human activity toward the street, aiding in streetscape interaction, and passive 
surveillance, and thereafter satisfying Crime Prevention Objective 1, and 
PDCs 1 and 2.  
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5.4 Private Open Space 
 
Residential Development PDC 10 sets parameters for what is considered appropriate 
private open space in association with a dwelling, which reads: 
 

Private open space (available for exclusive use by residents of each 
dwelling) should be provided for each dwelling and should be sited and 
designed:  
(a) to be accessed directly from a habitable rooms of the dwelling  
(b) to be generally at ground level (other than for residential flat 

buildings) and to the side or rear of a dwelling and screened for 
privacy  

(c) to take advantage of, but not adversely affect, natural features of the 
site  

(d) to minimise overlooking from adjacent buildings  
(e) to achieve separation from bedroom windows on adjacent sites  
(f) to have a northerly aspect to provide for comfortable year round use  
(g) not to be significantly shaded during winter by the associated dwelling 

or adjacent development  
(h) to be partly shaded in summer  
(i) to minimise noise or air quality impacts that may arise from traffic, 

industry or other business activities within the locality  
(j) to have sufficient area and shape to be functional, taking into 

consideration the location of the dwelling, and the dimension and 
gradient of the site. 

 
Each dwelling has private open space to its respective rear. Each area of private open 
space is aMt the same level as the dwelling and includes a verandah over a portion of 
this area. The associated verandah offers all weather protection and creates a functional 
area, whilst allowing for uncovered areas for general open air uses and opportunities for 
landscaping.  
 
The private open space of all the proposed dwellings is considered to be of a shape that 
facilitates usability based on adequate setbacks between boundaries and buildings.  

 
All the dwellings have their rear yards with a northern aspect that provides for good solar 
orientation. As mentioned above, Residence 1 has some private open space adjacent to 
the road frontage. This is to be screened by a solid 1.8 metre high fence with 
landscaping between the fence and the road boundary. This configuration is as a result 
of amendments to satisfy the Urban Design Adviser’s advice.  
 
All areas of private open space are appropriately screened by solid fencing to a height of 
1.8m to ensure privacy of the occupants and avoiding unreasonable overlooking to 
adjacent land. 
 
Subsequently, PDC 10 is satisfied. 
 
Residential Development PDC 11 states that dwellings with a site area less than 
250m² are to have a minimum private open space area of 35m².  
 
All sites being less than 250 m² comply with the minimum area of private open space of 
35m². The least amount of private open space per dwelling belongs to Residence 1 with 
39m². Although satisfying the minimum requirement, Residence 1 also includes a 
balcony that extends from a living area of 2m by 3.5m. The balcony does not satisfy the 
minimum dimension of 3 metres as per PDC 11 to be included as private open space, 
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however it is noted that this area is still considered as useable recreational space 
ancillary to the dwelling.  

 
The private open space ancillary to each dwelling is therefore considered to be 
satisfactory.  
 

5.5 Overshadowing 
 
Overshadowing is not considered to be a concern given that the development site is on 
a north west to south east orientation. Any overshadowing to adjacent private open 
space by Residence 3 will be limited to morning hours until midday during the winter 
solstice. Land to the south of the development will maintain unrestricted access to 
sunlight for the afternoon hours. The driveway access to the south-western boundary 
also creates an appropriate separation to ensure that direct sunlight can still reach the 
adjacent southern dwelling during morning hours.  

 
Subsequently, the proposal is considered to be well within the maximum overshadowing 
parameters of Design and Appearance PDCs 9, 10 and 11 with north facing windows 
of adjacent development having direct access to sunlight for at least 3 continuous hours, 
and the private open space receiving direct sunlight for minimum of two hours between 
9:00am and 3:00pm on 21 June.   

 
The development is therefore not going to result in unreasonable overshadowing as it 
complies with the above provisions. 

 
5.6 Visual Privacy  

 
Overlooking is considered to be adequately controlled, with all upper storey windows to 
the elevations that do not directly front a public road comprising fixed and obscured 
glazing up to at least 1.8 metres in height above the respective finished floor level.  
 
This approach satisfies Residential Development PDC 19, however a condition is 
recommended to ensure that the awning type windows proposed are limited to 200mm. 
This will ensure that screening will not be compromised for when the windows are 
opened.  
 
Overlooking was raised by representations, however it is assumed that difficulty in 
reading the plans may have mislead the representor to assume that direct overlooking 
would occur.  

 
5.7  Vehicle Access and Car Parking 

 
The development proposes a single access point from Grove Street which provides 
access all four dwellings and associated car parking spaces. 
 
Grove Street in itself is subject to car parking controls, with much of the south and 
northern streetscapes comprising no standing zones.  
 
Although a single driveway is proposed this satisfies the Desired Character Statement 
which reads, “Shared common access driveways are favoured to maximise on street 
parking availability and minimise potential conflict between vehicles and pedestrians. 
The potential for garage dominance arising from infill development will be alleviated 
through a range of design solutions such as reducing the width of garaging to less than 
half the building frontage in single storey developments, stepping garage doors back 
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behind dwelling facades and balconies, or locating garages away from public view along 
common driveways.” 
 
And reaffirmed by Policy Area 11 PDC 8 that states “access to parking and garaging 
areas from public streets should primarily be via a minimum number of common 
driveways.” 
 
On street parking is limited for this particular site and locality. As such the assessment of 
on-site car parking is particularly important to ensure it is adequate.  
 
The relevant parking rate for each dwelling as per Table TTG/4 of the Development 
Plan is 1 covered space per dwelling and 1 visitor space.  
 
The subsequent parking rate for the four dwellings is 4 covered spaces and 4 visitor 
spaces, needing 8 parking spaces overall. Proposed is 6 covered spaces and 3 visitor 
spaces, 2 of which are supplied in tandem to garages of Residence 1 and 2. The third 
space is a single shared space for ad-hoc off street parking. All parking provisions total 
9 spaces. 
 
Council’s development engineer was asked to review the vehicle movements within the 
site and they confirmed this as acceptable, including the location and manoeuvrability of 
the third carpark (referred on plans as VP1). The engineer also confirmed that the street 
has limited parking provision, having no standing zones to the street frontage. 
 
Of note for Panel members is the report entitled “Desktop Car Parking Assessment 
Residential Growth Policy Area 11 and Amalgamation Precinct” prepared by Infraplan 
and dated February 2018, commissioned by Council’s Strategic Planning team.  
 
The report was commissioned following to a review that found parking rates in the 
Development Plan were proving to be inaccurate and overly onerous for compact higher 
density residential development, particularly within the area subject to the 2015 Modbury 
Regional Growth Area Development Plan Amendment.  

 
The report nominates parking rates to be adopted in lieu of the Development Plan, 
based on a study of similar high and medium density residential development 
throughout Australia, and applies them to development envisaged in Residential Policy 
Area 11 and the Amalgamation Precinct.  

 
The report identifies that shared car parking rates for group and residential flat 
development are of greater value than dedicated individual visitor parking spaces, and 
that parking discounts can be applied for shared visitor parking as it is unlikely that every 
dwelling will have a visitor at the same time or for a lengthy period of time.  

 
An appropriate parking rate concluded by the report for 3 bedroom group dwellings is 
1.5 covered spaces per dwelling and 0.15 shared visitor spaces per dwelling. 
 
Adopting this alternate parking rate would mean that 6 covered parking spaces and 0.6 
visitor spaces are required. The proposed 6 covered and 3 visitor spaces more than 
satisfies this requirement. 
 
Therefore, although the Development Plan visitor parking rate has not strictly been 
satisfied, Council’s own subsequent traffic study identifies the proposed parking rate to 
be sufficient.  
 



 

Council Assessment Panel Meeting - 18 May 2021 Page 259 

It
e
m

 4
.3

 

The Applicant has also cited an alternate source of parking rates for higher density 
residential development titled Parking Spaces for Urban Places: Car Parking Study, A 
Guideline for Greater Adelaide, Revision 3 (2013) by Aurecon. As advised by the 
Applicant, this report identifies shortfalls in parking may be had where development 
occurs near public transport corridors or interchanges. According to the Applicant, 6.6 
off street parking spaces are required. 
 
It was also raised by the Applicant that the relevant parking rate applicable to similar 
development where assessed under the Planning and Design Code would attract a car 
parking rate of 0.33 spaces for visitor. Again, the provided 3 visitor spaces for 4 
dwellings would be satisfied.  
 
With regard to the above, the proposed 6 covered spaces and 3 visitor spaces is 
considered to result in sufficient parking for the proposed land use.   

 
5.8 Stormwater 

 
The proposed stormwater collection has been designed to satisfy Council requirements, 
with all water to be disposed of via the Grove Street water table.  

 
As the site is located within Area 2 of the Concept Plan Map TTG/7 - Stormwater 
Areas (Tea Tree Gully), each dwelling is required to have on-site stormwater detention 
in accordance with Table TTG/4.  

 
Council’s Stormwater Engineers have considered the stormwater control and disposal 
from the site, and have determined it to be satisfactory.  

 
Combined retention/detention tank have been demonstrated on the plans to also satisfy 
requirements under the National Construction Code as part of a future Building Rules 
Consent application.  

 
5.9  Land Division 
 

Policy Area 11 does not assign minimum allotment sizes for allotments unlike the 
Residential Zone in general. As identified in Section 5.2 of this report, the Development 
Plan seeks a dwelling density target to which the proposal complied.  
 
It is noted that to achieve these densities, minimum frontages and site areas for 
subsequent allotments may be prohibitive in providing a development design and layout 
that is able to satisfy the objectives of the Policy Area.  
 
Notwithstanding this, Land Division PDC 2 provides for a number of tests to ascertain if 
a land division is, in the first instance, appropriate stating “Land should not be divided if 
any of the following apply:  

(a) the size, shape, location, slope or nature of the land makes any of the 
allotments unsuitable for the intended use  

(b) any allotment will not have a frontage to one of the following:  
(i) an existing road  
(ii) a proposed public road  
(iii) access to a public road via an internal roadway in a plan of community 

division  
(c) the intended use of the land is likely to require excessive cut and/or fill  
(d) it is likely to lead to undue erosion of the subject land or land within the 

locality  
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(e) the area is unsewered and cannot accommodate an appropriate waste 
disposal system within the allotment to suit the intended development  

(f) the intended use of the land would be contrary to the zone objectives  
(g) any allotments will straddle more than one zone or policy area  
(h) the potential for the orderly development or division of adjacent land is 

jeopardised. 
 

The proposed division is reflective of the built form to which the above sections of this 
report suggest is of a suitable form and function, and satisfies part (a) of the above 
principle. 

 
The proposed division is community title with internal driveway areas forming common 
land. The driveway enables access to all allotments created, which satisfies part (b). 

 
Cut and fill is minimised with no substantial retaining walls required, and with the sealing 
of access areas and proposed landscaping, parts (c) and (d) are also satisfied.  

 
The locality has access to a mains sewer line within the road verge, with SA water being 
consulted as part of the land division process. SA water have not identified any 
shortcomings with connection to existing services and infrastructure to satisfy part (e). 
 
The proposed format of the development proposed and its general compatibility with the 
built form and land use requirements of the Development Plan and the land being 
located wholly contained in the one Policy Area satisfies Parts (f) and (g). 
 
The proposal is not considered to jeopardise the potential for future orderly development 
to satisfy part (h).  
 
The above principle is therefore satisfied ensuring that the land division is appropriate 
for its intended purpose and is consistent with the intent of the Development Plan having 
regard to the following objectives. 
 
Land Division Objective 1, which states “Land Division that occurs in an orderly 
sequence allowing efficient provision of new infrastructure and facilities and making 
optimum use of existing underutilised infrastructure and facilities”  
 
Objective 2 which states “Land division that creates allotments appropriate fir the 
intended use” 
 
Objective 3 which states “Land division that is integrated with site features, including 
landscape and environmental features, adjacent land uses, the existing transport 
network and the availability of infrastructure.”  
 
 

6. CONCLUSION 
 

The proposed development results in a reasonable development that is on the lower 
range of expected density. The reduced potential yield results in sufficient space around 
buildings for landscaping to frame the development and to ensure that setbacks are 
adequate.  
 
Visual impacts from the development are considered to be fair and reasonable given the 
requirements of the Development Plan. The proposal has also been designed having 
regard to Urban Design Advice provided by Council, transforming an unsupportable 
development into a kind that is considered to include good urban design principles.  
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Having regard to the Development Plan and other supporting details, the proposal is 
considered to be, on balance, of a kind that is expected in this part of the Residential 
Zone.  

 
Subsequently, the proposal is recommended for Development Plan Consent and Land 
Division Consent subject to conditions.  

 
 
7. RECOMMENDATION 
 

That pursuant to the authority delegated to the Council Assessment Panel by Council, the 
Council Assessment Panel: 

 
A.  RESOLVES that the proposed development is not seriously at variance with the 

policies in the Tea Tree Gully (City) Development Plan. 
 
B. RESOLVES to GRANT Development Plan Consent to the application by Land By 

You Pty Ltd to divide land into 4x community title allotments and create common 
land for vehicle access, and for the construction of 4x two storey group dwellings 
with associated earthworks, fencing and landscaping at 4 Grove Street, Modbury 
as detailed in Development Application No 070/119722/2020 subject to the 
following conditions and advisory notes: 

 
Development Plan Consent Condition(s): 

 
(1) The development must be undertaken, completed and maintained in 

accordance with the plan(s) and information detailed in Application No. 
070/119722/2021 except where varied by any condition(s) listed below. 

 
(2) The materials used on the external surfaces of the building and the pre-

coloured steel finishes or paintwork must be maintained in good condition at 
all times.  All external paintwork must be completed within two (2) months of 
the erection of the relevant structures.  
Reason:  To preserve and enhance the amenity of the site and locality. 

 
(3) All driveways, parking and manoeuvring areas must be formed, sealed and 

be properly drained, and be maintained in good condition thereafter. 
Reason:  To ensure useable and safe car parking. 

 
(4) Free and unrestricted access must be available to both the designated car 

parking spaces and the vehicle access ways at all times. 
Reason:  To ensure useable access and appropriate off-street car parking is 
provided. 

 
(5) Any existing crossing places not providing vehicle access on the approved 

plans shall be replaced with kerb and watertable and the verge restored with 
materials consistent with the surrounding verge to a uniform level free of 
obstructions. 
Reason:  To maintain consistency of the streetscape and protect the 
infrastructure within the road verge. 
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(6) Except where varied by the approved plans or other conditions listed below, 
the new or modified crossing place shall meet the minimum standard of 
design and construction as detailed on City of Tea Tree Gully drawings (as 
applicable): 

 1/15/SD – ‘Concrete Vehicle Crossing Place’; 

 2/15/SD – ‘Block Paved Vehicular Crossing Place’;  

 40/15/SD – ‘Property Access Grades;’ and/or; 

 45/15/SD – ‘Commercial Concrete Vehicular Crossing Place.’ 
Reason:  To maintain consistency of the streetscape and protect the 
infrastructure within the road verge. 

 
(7) The new crossing place must be constructed and/or modified, as per the 

approved plans and conditions, prior to the occupation of the development. 
Reason:  To maintain consistency of the streetscape and protect the 
infrastructure within the road verge. 

 
(8) All landscaping herein approved must be planted prior to the occupation of 

the development. The landscaping is to be maintained in good condition at 
all times with landscaping immediately replaced should it become diseased 
or dies, subject to the ongoing reasonable satisfaction of Council.  
Reason:  To maintain the amenity of the site and locality. 

 
(9) All obscured awning type upper storey windows which are hinged at the top 

of the window panel must include a wind out mechanism, to no greater than 
200mm.  
Reason:  To minimise overlooking of adjoining properties. 

 
(10) Where stormwater is to be discharged to the street gutter, the stormwater 

system installation shall meet the minimum requirements of City of Tea Tree 
Gully drawing: 

 62/15/SD – ‘Stormwater Pipe Connection to Council Kerb and 
Gutter’. 

Reason:  To maintain consistency of the streetscape and protect the 
infrastructure within the road verge. 

 
Land Division Consent Condition(s): 

 
SCAP Condition(s): 

 
(1) The financial requirements of SA Water shall be met for the provision of 

water supply and sewerage services. 
 
On receipt of the developer details and site specifications an investigation 
will be carried out to determine if the connections to your development will 
be standard or non-standard fees. 
 
The developer must inform potential purchasers of the community lots of the 
servicing arrangements and seek written agreement prior to settlement, as 
future alterations would be at full cost to the owner/applicant. 
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(2) Payment of $23,283 into the Planning and Development Fund (3 allotment(s) 
@ $7,761/allotment).  
 
Payment may be made by credit card via the internet at 
www.edala.sa.gov.au or by phone (7109 7018), by cheque payable to the 
Department of Planning, Transport and Infrastructure and marked "Not 
Negotiable" and sent to GPO Box 1815, Adelaide 5001 or in person, at 
Level 5, 50 Flinders Street, Adelaide. 

 
(3) A final plan complying with the requirements for plans as set out in the 

Manual of Survey Practice Volume 1 (Plan Presentation and Guidelines) 
issued by the Registrar General to be lodged with the State Commission 
Assessment Panel for Land Division Certificate purposes. 

 
 
 

Council Condition(s): 
 

(1) All existing structures and deleterious material shall be cleared from the land 
prior to the final clearance of the land division. 
 

(2) A final certified survey plan shall be lodged with Council prior to final 
clearance of the land division. 

 
Note(s): 

 
(1) This consent does not obviate the need to obtain any other necessary 

approvals from any/all parties with an interest in the land. 
 

(2) The applicant/developer is reminded of its general environmental duty, as 
required by section 25 of the Environment Protection Act 1993, to take all 
reasonable and practical measures to ensure the activities on the site 
(including during construction) do not pollute the environment in a way which 
causes or may cause environmental harm.  This includes being mindful of 
and minimising off site noise, dust and vibration impacts associated with 
development. 

 
(3) Public services may be present in the road and it is the property owner’s 

responsibility to ensure these services are not damaged as a result of the 
work. If services require alterations, it is the property owner’s responsibility to 
consult with the particular service agency before performing any works. 
(Contact “Dial Before you Dig” on telephone 1100 or their website 
www.dialbeforeyoudig.com.au). 

 
(4) At all times during the construction, removal or repair of a crossing place or 

stormwater pipe, sufficient barricades and signs, visible at night (where work 
duration exceeds daylight hours), are to be installed and maintained to give 
adequate warning to the public.   

 
 
 
 
  

www.edala.sa.gov.au
http://www.dialbeforeyoudig.com.au/
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(5) The applicant shall be responsible for all costs associated with: 

 The construction, removal or repair of crossing places or stormwater 
pipes. This may include the repairs and modifications to an abutting 
footpath as a result of the construction or alteration of the crossing 
place or stormwater pipe. 

 The pruning, removal and replacement of any tree as approved in 
accordance with Council’s Tree Management Policy and the 
Council’s Fees and Charges Register. 

 
(6) The cost of rectifying any damage or conflict with any existing services or 

infrastructure arising out of this development will be borne by the applicant. 
 

(7) The applicant/owner is advised that any driveway crossovers and 
stormwater connection works on the Council verge, and shown on the 
stamped plans, has been approved as part of this application. For further 
information on the specifications and conditions relating to crossovers and 
stormwater connections, please contact Council’s Civil Operations 
Department on 8397 7444. 
 
Any further works undertaken on Council owned land (including but not 
limited to access over Council reserves to construct the development, verge 
landscaping, and underground electrical and other service connections), 
requires a separate authorisation from Council.  Further information and/or 
specific details can be obtained by contacting Council’s Civil Operations 
department on 8397 7444 or accessing the web form at 
https://www.teatreegully.sa.gov.au/Council_documents_Landing/Council_do
cuments/Permits/Section_221_Application. 

 
(8) The Council has not surveyed the subject land and has, for the purpose of its 

assessment, assumed that all dimensions and other details provided by the 
Applicant are correct and accurate. 

 
(9) Please be advised that your application involves work that may impact on 

the stability of neighbouring land.  Pursuant to section 60 of the 
Development Act 1993, you are reminded of your obligations to: 

 

 28 days before the building is commenced, caused to be served on 
the owner of the affected land a notice of intention to perform the 
building work and the nature of that work; and  

 Take precautions as may be prescribed to protect the affected land 
or premises, carry out such other building work in relation to that land 
or premises as that adjoining owner is authorised by the 
Development Regulations 2008 to require. 

 
(10) NBN Co. is responsible for the installation of National Broadband Network 

(NBN) fibre for all developments in areas where NBN Co. has already rolled 
out fibre.  To ensure services are available when residents move in, 
developers and builders must register their developments and apply to NBN 
Co. before building has commenced.  To determine if your site is in an NBN 
area and to register your development, please complete the pre-qualifier 
forms located at www.nbnco.com.au/newdevelopments.  For more 
information, please contact the NBN Co. New Developments Team on 
1800 687 626 or email newdevelopments@nbnco.com.au.  

 
 

https://www.teatreegully.sa.gov.au/Council_documents_Landing/Council_documents/Permits/Section_221_Application
https://www.teatreegully.sa.gov.au/Council_documents_Landing/Council_documents/Permits/Section_221_Application
www.nbnco.com.au/newdevelopments
newdevelopments@nbnco.com.au
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REPORT NO: CAP.070/120611/2020 
 
RECORD NO: D21/25823 
 
TO: COUNCIL ASSESSMENT PANEL MEETING - 18 MAY 2021 

FROM: Timothy Bourner 
Senior Planning Officer 

 
SUBJECT: REMOVAL OF A SIGNIFICANT TREE (SA BLUE GUM) AT  

12 DEERING CRESCENT, BANKSIA PARK 
  

 
SUMMARY 
 
Applicant: Joey Carbone C/- Heynen Planning Consultants 
 
Nature of Development: Removal of a Significant Tree (SA Blue Gum) 
 
Address: 12 Deering Crescent Banksia Park 
 
Application No: 070/120611/2020 
 
Lodgement Date: 21 December 2020 
 
Development Plan: Consolidated 12 November 2020 
 
Zone and Policy Area: Residential, no policy area 
 
Relevant Development 
Plan Provisions: Objectives 
 Natural Resources: 1 and 8 
 Regulated Trees: 1 and 2 
 Significant Trees: 1 and 2 
 Residential Zone: 3  
 
 Principles of Development Control 
 Natural Resources: 1, 30 and 33(d) 
 Regulated trees: 1, 2 
 Significant trees: 1, 2, 3 
 Residential Zone: 6 
 
Public Notification: Category 1 
 
Schedule 8 Referral: Not required 
 
Was a request for additional information made? No 
 
Recommendation: Refuse Development Plan Consent 
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1. PROPOSAL 
 

The proposal is to remove a significant tree, Eucalyptus leucoxylon (SA Blue Gum), 
located 12 Deering Crescent Banksia Park. 
 
The SA Blue Gum is located adjacent the rear boundary of the subject site and 
measures 3.85m in circumference when measured 1m from natural ground level. The 
tree has a height in excess of 20m and a spread greater than 20m.  
 
The subject tree is a declared significant tree in accordance with Regulation 6A of the 
Development Regulations 2008 (the ‘Development Regulations’), and requires 
Development Approval for removal.  
 
The applicant is not the owner of the subject site and is the adjoining property owner, 
1A Waitara Road Banksia Park. The grounds from removal stated in an accompanying 
letter from the applicant’s planning consultant are as follows: 
 

 Risk of personal injury 

 Risk of damage to a dwelling 
 

The applicant provided a planning statement form consultant planner Heynen Planning 
in addition to an arborist report by Tertiary Tree Consulting in support of their 
application. These documents can be seen in Attachment 5 and 6 respectively. 
 
In undertaking an assessment of the proposal, Council sought arboricultural advice from 
Adelaide Arb Consultants. This report can be seen in Attachment 9. 

 
 
2. BACKGROUND 
 

This tree has previously been the subject of multiple development applications including 
requests for removal and pruning, and potential impact of nearby development within 
close proximity.  
 
In 2015 an application for an outbuilding was approved in which arborist advice was 
provided supporting the outbuilding and recommending pruning for the tree. These 
pruning works were subsequently undertaken.  
 
In 2017 an application for removal was lodged by the current applicant with supporting 
arborist advice and approved, however this authorisation was later rescinded due to the 
site plan and application documents showing the tree located on the incorrect property.  
 
A subsequent application was lodged by the current applicant for the subject site and 
showing the correct tree location. This application included the aforementioned arborist 
advice was refused due to the owner of the tree stating the tree would not be given 
permission to be removed. This response by the tree owner can be seen in Attachment 
8. Legal advice to Council stated that the response of the tree owner rendered the 
application hypothetical, and therefore advised it could be refused. In that instance, 
external arborist advice was sought by Council during the assessment.  
 
Shortly after in 2017, the adjoining property at 2 Waitara was subdivided having regard 
to the advice of two arborists, one engaged by the applicant and the other Council. Both 
arborists were supportive of creating an additional allotment and the future dwelling 
design.  
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Following approval of the dwelling, additional investigative arborist advice was provided 
during construction which identified the tree had limited roots within the adjoining site, 
and this enabled normal construction methods to be undertaken. The dwelling on the 
adjoining land is still currently under construction.  
 
The above noted arborist reports and advice can be seen in Attachment 12. 

 
 
3. PROCEDURAL MATTERS 
 

The application was lodged under the Development Act 1993 (the ‘Development Act’). 
Since receiving the application, the Development Act has been repealed and replaced 
by the Planning, Development and Infrastructure Act 2016 (the ‘PDI Act’), which came 
into effect 19 March 2021.  
 
Pursuant to Schedule 8 Part 1 2(1) of the PDI Act, the operation of the Development Act 
prevails for an application lodged during its operation. The Development Act, the 
Development Regulations and the Development Plan therefore still apply to the 
processing and assessment of this application.  
 
‘Tree damaging activity’ includes the removal of a regulated or significant tree and is not 
listed as a ‘complying’ development within Table TTG/1 of the Development Plan, or in 
Schedule 4 of the Regulations.  

 
The Development Plan also does not assign the removal of regulated or significant trees 
to a ‘non-complying’ form of development in a Residential Zone.  

 
The application has therefore been assessed on its merits.  

 
As the proposed removal of regulated or significant trees is a common form of 
development within all zones throughout the City, the proposal is not considered to be 
seriously at variance with the Development Plan pursuant to Section 35(2) of the 
Development Act.  
 
As mentioned previously, the applicant is not the owner of the property on which the tree 
is located. Therefore, pursuant to Regulation 18 of the Regulations, the relevant 
authority must give notice to the owner of the property that contains the trees. Notice 
was given to the owner and Council received a written response stating they do not wish 
the tree to be removed (Attachment 7). 
 
Recent legal advice to Council states that the principle of ‘hypothetical’ development is 
not a sufficient reason for Council to not proceed to assess a development application.  
While the tree owner clearly does not consent to its removal, Council or CAP does not 
have the power to refuse the assessment of an application on the basis of the 
development being hypothetical, nor should it consider whether it is likely to proceed. 
Should the applicant receive development approval to remove the tree, it does not 
negate their obligations to ensure legal access to the land to undertake the works. 
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4. PUBLIC NOTIFICATION 
 

Section 38(2)(a) of the Act states that a Development Plan or the Development 
Regulations may assign different forms of development to a category for the purposes of 
public notification. 
 
Schedule 9, clause 13 states that, except where the development falls within clause 25 
of Schedule 9, any development which comprises a tree-damaging activity in relation to 
a significant tree is assigned to a Category 1 form of development.  
 
Clause 25 is not relevant in this case as the significant tree is on private land and its 
removal has not been undertaken under section 54A of the Act as urgent work.  
 
The proposed development therefore falls within clause 13 in Schedule 9 of the 
Regulations as a Category 1 form of development.  

 
 
5. SITE AND LOCALITY 
 

 
Figure 1: Locality, Subject Site and Tree Location 

 
The subject site is located entirely within the Residential Zone on the northern side of 
Deering Crescent. The subject site is irregular in shape with a site area of approximately 
1438m². The site has a frontage to Deering Crescent of 12.18m, an eastern boundary of 
77.19m, a western boundary of 75.56m and a rear northern boundary of 27.19m.   
 
The subject site currently contains a two storey detached dwelling with ancillary 
structures and numerous large trees and established vegetation. There is also a creek 
running through the rear half of the site. This creek is part of a wider creek network 
ultimately linking with Dry Creek to the west.  
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The subject tree is shown to be at the rear of the allotment directly adjacent the rear 
boundary equidistant from each side boundary on the northern side of the 
aforementioned creek. 
 
The subject site has three adjoining allotments. The allotment to the east is larger but 
with similar characteristics to the subject site and contains a single storey detached 
dwelling. The allotment to the west, again has similar characteristics and also contains a 
single storey detached dwelling. The allotment to the north fronts Waitara Road and 
contains a two storey detached dwelling currently under construction and is the site 
owned by the applicant.  
 
The dwelling on this allotment to the north has been constructed 3.8m from the tree at 
its closet point.  
 
The locality primarily consists of residential allotments of a variety of sizes with a variety 
of dwelling styles. The wider locality includes Anstey Hill Recreation Park to the east, 
Banksia Park sporting grounds to the north west and a range of public parks and 
recreation areas further afield.  
 
The area is characterised by a mosaic of native vegetation including large to medium 
trees and street tree plantings. These large to medium trees include numerous large 
native trees which aid to screen buildings and urban infrastructure. 
 
A notable feature of the locality is the previously mentioned creek which runs through 
the rear of the subject site. This creek is one of many which flows from east to west 
through the wider locality and is a distinct feature of the landscape. These creeks are 
well vegetated with large established native trees, many of which pre-date the existing 
residential development in the area.  

 
 
6. PLANNING ASSESSMENT 
 
6.1 Consideration against Tree Preservation Criteria 
 

The Development Plan contains several provisions that determine whether a significant 
tree possesses attributes that warrant it worthy of retention. 

 
Significant Tree Objective 1 aims for the conservation of significant trees, in 
Metropolitan Adelaide, that provide important aesthetic and environmental benefit. 

 
Significant Trees Principle of Development Control (PDC) 1 provides the following: 

 
‘Development should preserve the following attributes where a significant tree 
demonstrates at least one of the following attributes:  

(a) makes an important contribution to the character or amenity of the local area; or  
(b) is indigenous to the local area and its species is listed under the National Parks 

and Wildlife Act 1972 as a rare or endangered native species  
(c)  represents an important habitat for native fauna  
(d)  is part of a wildlife corridor of a remnant area of native vegetation  
(e)  is important to the maintenance of biodiversity in the local environment  
(f)  forms a notable visual element to the landscape of the local area.’ 
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The Tertiary Tree Consulting report provides the following opinion on the significant 
tree’s worthiness of preservation having regard to the above principle:  

 

 No, due to the declining health and structure, the tree does not make an 
important contribution to the character or amenity of the local area. 

 No, the tree is not listed under the National Parks and Wildlife Act 1972 as a 
rare or endangered native species. 

 Yes, the tree represents an important habitat for native fauna. 

 Yes, the tree is part of a wildlife corridor of a remnant area of native vegetation. 

 Yes, the tree is important to the maintenance of biodiversity in the local 
environment. 

 No, the tree is at the end of a quiet cul-de-sac and within a rear yard, 
therefore, does not form a notable visual element to the landscape of the local 
area. 

 
The report provided by Adelaide Arb Report has reviewed the tree against the above 
criteria and makes the following assessment: 
 

 The subject tree provides important aesthetic benefit to the local area and as an 
indigenous species that is linked to wildlife corridors, has important 
environmental value. 

 The tree displays a well foliated crown that provides significant social and 
environmentally aligned amenity benefits. 

 The tree is indigenous to the local area however its species is not listed as rare 
or endangered under the National Parks and Wildlife Act 1972. 

 The subject tree is indigenous to the local area and is linked to a wildlife corridor. 

 The tree is situated within a well wooded creek line linking native vegetation 
within the hill face zone to other water courses and reserves throughout north 
east Adelaide. 

 As an indigenous native that is linked to a wildlife corridor, the subject tree 
provides important biodiversity values. 

 While the tree is large, its location adjacent a cul-de-sac street termination 
causes its contribution to be limited to the small number of properties within its 
immediate vicinity. 

 
In assessing the tree’s contribution to the amenity and character of the locality, an 
assessment was undertaken by the author of this report.  
 
It is the opinion of the planning officer that the tree makes an important and significant 
contribution to the visual amenity and aesthetics of the locality, and as informed by 
Adelaide Arb, provides an important environmental benefit. The tree is considered to 
form part of a well-established creek corridor and provides an important link with the 
adjacent creek, wildlife corridor and to the recreation park further to the east. 
 
The tree has an attractive appearance with a well-shaped crown, good leaf coverage 
and clear trunk formation. There is evidence of previous pruning, also noted by Adelaide 
Arb. 
 
The tree has visibility to the surrounding allotments, can be seen clearly from Deering 
Crescent to the south and is visible some way north along Waitara Road. Given it is part 
of a linear creak line and forms part of a highly visible well vegetated corridor, its 
contribution to the area is considered to be important. 
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Figures 2-5: Views of the subject tree from Waitara Road and Deering Crescent 
 
In considering the findings of both arborists and the Planning Officer’s own locality 
observations, it is considered that the significant tree sufficiently meets Significant 
Trees PDC 1(a) and (f), and is therefore worthy of preservation unless other grounds for 
removal are evident. 

 
6.2 Arboricultural Removal Criteria 
 

Significant Trees PDC 3 provides guidance on when a significant tree, notwithstanding 
its positive attributes, can be removed: 

 
‘(a) in the case of tree removal:  

(i) the tree is diseased and its life expectancy is short; or  
(ii) the tree represents an unacceptable risk to public or private safety; or  
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(iii) the tree is within 20 metres of a residential, tourist accommodation or 
habitable building and is a bushfire hazard within a Bushfire Prone 
Area; or  

(iv) the tree is shown to be causing or threatening to cause substantial 
damage to a substantial building or structure of value; and  

(v) all other reasonable remedial treatments and measures have been 
determined to be ineffective; and 

(vi) it is demonstrated that all reasonable alternative development options 
and design solutions have been considered to prevent substantial 
tree-damaging activity occurring’ 

 
Parts (i) through to (vi) will be discussed individually in the subheadings below. 

 
6.2.1 Condition and Life Expectancy 

 
The Tertiary Tree Consulting Report claims the tree is diseased and it has a short 
safe useful life expectancy. 
 
The Adelaide Arb Report advises that the significant tree displays sustainable 
health and structural attributes, and its Useful Life Expectancy exceeds twenty 
years. 
 
The opinion of Adelaide Arb is consistent with the other most recent arborist 
assessments on this tree. The Tree Assessment Services Report, dated March 
2018, and the Arborman Report, dated May 2018, which was provided by the 
applicant for the land division at 2 Waitara Road. These reports can be seen in 
Attachment 10 and 11 respectively. 
 
This consistency, in the opinion of the Planning Officer, gives greater weight to the 
conclusion the tree is in good condition and has a long life expectancy. The tree 
therefore does not warrant removal based on its condition and life expectancy. 

 
6.2.2 Risk 

 
The Significant Tree currently represents a low risk to public and private safety. 
The view presented within the Adelaide Arb Report states the risk associated with 
the tree, as determined by the ISA TRAQ risk assessment model, is low and 
therefore acceptable to public and private safety. 
 
In order to manage the risk, both present and future, the report recommends the 
following:  
 

 Undertake epicormic branch management to reduce the density of 
branches by 30%. Careful selection of branch removal is important to 
ensure branches with adequate attachment to the stem are maintained 
while branches with less suitable attachment are removed. 

 

 Undertake deadwooding to remove or shorten unstable deadwood where 
targets exist within the Failure Target Zone. 

 

 This tree should be re-inspected in three years to reassess tree condition, 
risk, and management options. A re-inspection should occur sooner if there 
has been a noticeable change in the tree or the surrounding environment. 
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The Tertiary Tree Consulting Report provided a risk assessment resulting in a high 
risk result stating that the tree represents an unacceptable risk to public or private 
safety. These observations are inconsistent with those expressed within the 
Adelaide Arb Report and the two aforementioned recent arborist assessment 
reports. 
 
Again, this consistency, in the opinion of the Planning Officer, gives greater weight 
to the conclusion the tree poses a low risk to public and private safety. The tree 
therefore does not warrant removal on the basis of risk. 

 
6.2.3 Bushfire Hazard 

 
Both the Tertiary Tree Consulting Report and Adelaide Arb Report identify the as 
not being within a bushfire risk area. 
 
The subject site is not identified as being in a Bush Fire Prone Area, as delineated 
by the Development Plan, nor is it located in a 500m buffer zone to any Bushfire 
Prone Area. Therefore, the tree should not be removed on the basis of bushfire 
protection.  

 
6.2.4 Damage to Property 

 
 The application states that the tree poses a risk to property and is threatening to 
cause substantial damage to a substantial building or structure of value. The 
Tertiary Tree Consulting Report is of the opinion that the tree is threatening to 
cause substantial damage to a substantial building or structure of value. 

 
The Adelaide Arb Report however does not advise of any observations of damage 
nor does it advise that there is a risk of such damage. The risk assessment 
undertaken by Adelaide Arb identified the overall risk rating as low. Further to this 
the Adelaide Arb report identified risk management strategies which could be 
considered to preserve risk at an acceptable level. These area as follows: 
 

Pruning 
 

 Pruning to reduce both dynamic and gravitational loading on the noted 
defect will have benefit in reducing the potential for branch failure. 

 

 This pruning is specialised and can in some cases lead to an increased 
risk if not correctly applied. 

 

 All pruning is recommended to conform to the guidelines of AS 4373-
2007 Pruning of amenity trees and the recommendations outlined within 
this document. 

 

 All pruning should be carried out by qualified and experienced arborists. 
 

Monitoring 
 

 In cases where the risk is low, monitoring the tree to ensure suitable 
actions can be taken should elements relating to the tree or its 
environment change that may increase tree related risks. 
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Based on site observations there is no evidence of damage to property attributable 
to the tree and with the consistency of opinions over the most recent and previous 
risk assessment, it is the opinion of the Planning Officer that the Significant Tree 
poses a low risk to property.  

 
6.2.5  Remedial Options 

 
Even if the above removal criteria could be satisfied, significant tree applications 
are also subject to another test in Significant Tree PDC 3(a)(v), in that 
reasonable remedial measures must be identified and discounted as effective 
solutions before removal should be considered. 

   
 The Tertiary Tree Consulting Report has provided 6 options for the tree with all but 
removal being discounted, primarily due to their estimated short life expectancy for 
the tree.  
 
The Adelaide Arb Report, however, provided a detail pruning guideline in both the 
risk management recommendations and the final report recommendations. 
Previous reports also identified pruning as an acceptable risk mitigation strategy to 
maintain the identified low risk rating.  

   
Further, the tree was subject to maintenance pruning in 2015 and 2016 which was 
carried out to reduce the risk. This work formed part of the approval for a carport 
on 2 Waitara Road.  

 
It is the opinion of the Planning Officer that the tree has numerous remedial 
options available in order to maintain its identified risk rating of low, and as such 
removal is not justified as it does not satisfy Significant Trees PDC 3 (a). 

   
6.2.6 Development Options 

 
  The adjoining allotment is currently under construction for a new dwelling in close 

proximity to the tree.  
 

This dwelling was approved and during the assessment the design of the dwelling 
was considered having regard to the presence of the significant tree. After 
approval, further arboriculture advice was sought and it was determined that the 
tree did not have any substantial roots encroaching into 2A Waitara Road. As a 
result, it was determined that standard footings could be used in the construction 
of the dwelling.  

 
The Adelaide Arb Report states that development options to manage the concerns 
put forward by the applicant’s arborist are unrealistic due to cost and practicality. 
However, The Adelaide Arb Report, is of the opinion that these options are not 
required to maintain the tree at an acceptable level of risk to public and private 
safety. 

 
The Tertiary Tree Consulting Report states that all reasonable alternative 
development options and design solutions have been considered to prevent 
substantial tree-damaging activity occurring. 

 
Given the new dwelling has been approved by managing its impact on the tree 
and the future risk of the tree, it is considered there is no need for alternative 
development options. 
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7. CONCLUSION 
 

Based on the Planning Officer’s own assessment, the significant tree is considered to 
make an important contribution to the character and amenity of the local area. The tree 
is considered to possess attributes worthy of preservation as the tree contributes to the 
visual amenity of the locality and is considered to be a notable visual element of the 
landscape of the locality.  
 
In terms of the arboricultural assessment, it is noted that the Tertiary Tree Consulting 
Report provided by the applicant, and the Adelaide Arb Report commissioned by the 
Council, produce widely differing conclusions.  
 
In considering both reports, the evidence contained within the Adelaide Arb Report is 
preferred due to its detailed analysis specific to the tree in question, and its correlation 
with the previous arboricultural advice attained during previous development 
applications on the adjoining site. 
 
The Adelaide Arb Report observed that the tree is in good health with no notable defects 
suggesting the tree is not an unacceptable risk to safety with no evidence having been 
demonstrated the tree is causing or threatening to cause damage to a building or 
structure of significant value. 
 
It is the Planning Officer’s opinion that the tree does not satisfy the relevant provisions of 
the Development Plan relating to significant tree removal criteria and therefore the tree 
should be retained.  

 
 
8. RECOMMENDATION 
 

That pursuant to the authority delegated to the Council Assessment Panel by Council, 
the Council Assessment Panel: 
 
A. RESOLVES that the proposed development is not seriously at variance with the 

policies in the Tea Tree Gully (City) Development Plan. 
 
B. RESOLVES to REFUSE Development Plan Consent to the application by Joey 

Carbone C/- Heynen Planning Consultants to remove a Significant Tree (SA Blue 
Gum) at 12 Deering Crescent Banksia, as detailed in Development Application 
No. 070/120611/2020 for the following reasons: 

 
(1) The tree provides an important aesthetic and environmental benefit, and is 

worthy of preservation.  
 

(2) The tree does not meet the criteria for removal under the relevant 
Development Plan.  

 
(3) In particular, the proposed tree removal is at variance with the following 

provisions of the Development Plan:  
 

(a) Significant Tree Objective 1 which seeks the conservation of 
significant trees that provide an important aesthetic and environmental 
benefit. 
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(b) Significant Tree Principle of Development Control (PDC 1) which 
states that development should preserve significant trees that 
demonstrate the attributes making an important contribution to the 
character or amenity of the local area or forms a notable visual 
element to the landscape of the local area. 

 
(c) Significant Trees PDC 3 which seeks to preserve significant trees 

and avoid tree-damaging activity except where the tree is diseased 
and has a short life expectancy, or represents an unacceptable risk to 
safety, or is within 20m of a bushfire area, or causing or threatening to 
cause damage to a substantial building or structure of value, and it 
has been demonstrated that all reasonable alternative development 
options have been considered. 

 
(d) Residential Zone Objective 3 and PDC 6 which required 

development to contribute to and be undertaken in accordance with 
the desired character for the zone. 

 
(e) Residential Zone Desired Character statement which notes the 

contribution of mature landscaping and large trees contributing to the 
amenity and character of the zone and encourages development that 
contributes to the enhancement of the landscape character of the 
zone. 
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REPORT NO: CAP.070/120908/2021 
 
RECORD NO: D21/29281 
 
TO: COUNCIL ASSESSMENT PANEL MEETING - 18 MAY 2021 

FROM: Daniel Oest 
Senior Planning Officer 

 
SUBJECT: CARPORT FORWARD OF THE DWELLING AT  

22 SELLAR COURT, GREENWITH 
  

 
SUMMARY 
 
Applicant: Mr P J Baldock 
 
Nature of Development: Carport 
 
Address: 22 Sellar Court GREENWITH  
 
Application No: 070/120908/2021 
 
Lodgement Date: 9 February 2021 
 
Development Plan: Consolidated 12 November 2020 
 
Zone and Policy Area: Residential Zone – Policy Area 15 
 
Relevant Development 
Plan Provisions: Objectives 
 Design and Appearance 1 
 Landscaping, Fences and Walls 1 
 Transport and Access 2 
 Residential Zone 3 
 Policy Area 1 

 
 Principles of Development Control 
 Design and Appearance 1, 3, 22, 23 
 Landscaping, Fences and Walls 1, 2 
 Residential Development 6, 7, 8 
 Transportation and Access 31, 33 
 Residential Zone 1, 5, 6, 10, 11 
 Policy Area 1 
 
Public Notification: Category 1 
 
Schedule 8 Referral: Not required 
 
  



 

Council Assessment Panel Meeting - 18 May 2021 Page 480 

It
e
m

 4
.5

 

Was a request for additional information made? Yes 
 
Issues: Garage dominance  
 Desired Character  
 Setbacks  
 Access 
 
Recommendation: Refuse Development Plan Consent 

 

 
 
1. PROPOSAL 
 

The proposal is for the construction of a carport forward of an existing single storey 
detached dwelling, and removal of an existing carport located in line with the existing 
dwelling.  

 
The new carport is to measure 5.05m in length and 4.74m in width, with a post height of 
2.4m. The carport proposes an overall height to the ridge of carport 3.5m in order to 
complement the existing gable front façade of the dwelling. No gable has been proposed 
to the front end of the carport. 
 
The carport is to occupy the land forward of the dwelling façade to the front boundary of 
the allotment, and is to be constructed from timber and clad in Colorbond iron sheeting. 
The proposed structure will be painted with colours and finishes to complement the 
dwelling.  

 
A new (second) crossover is required to provide vehicle access, however this does not 
form part of this application. The applicant advises the new crossover will be paved 
around an existing street tree within the Council verge. The construction of this 
crossover is subject to a separate application to Council pursuant to section 221 of the 
Local Government Act 1999.  
 
An existing front fence and associated landscaping will be removed to make way for the 
proposed carport and future driveway. 

 
The applicant advises of their intention to accommodate a caravan in the existing 
driveway with the proposed carport providing for the parking of domestic vehicles.  
 
For plans and elevations of the proposed development, see Attachment 4. 

 
 
2. PROCEDURAL MATTERS 

 
The application was lodged under the Development Act 1993 (the ‘Development Act’). 
Since receiving the application, the Development Act has been repealed and replaced 
by the Planning, Development and Infrastructure Act 2016 (the ‘PDI Act’), which came 
into effect 19 March 2021.  
 
Pursuant to Schedule 8 Part 1 2(1) of the PDI Act, the operation of the Development Act 
prevails for an application lodged during its operation. The Development Act, the 
Development Regulations 2008 (the ‘Development Regulations’) and the Development 
Plan therefore still apply to the processing and assessment of this application.  
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The Development Plan does not assign a carport as a ‘non-complying’ form of 
development nor is a carport listed as ‘complying’ in Table TTG/1. Whilst carports are 
captured in the Development Regulations as ‘complying,’ the proposed development 
does not satisfy the relevant complying criteria. 
 
The application is therefore assessed on merit. 
 
Having regard to the zoning and use of the site, and the purpose of the structures, the 
development is not considered seriously at variance with the Development Plan 
pursuant to Section 35(2) of the Development Act. 
 

 
3. PUBLIC NOTIFICATION 
 

Section 38(2)(a) of the Development Act states the Development Plan or the 
Development Regulations may assign development to a category of public notification.  
 
Carports are not listed within the Development Plan as either Category 1 or 2. 
 
Having regard to Schedule 9 Part 1, 2(d) of the Development Regulations, carports are 
assigned as Category 1. 
 
The proposed Category 1 development does not require public notification.  

 
 
4. SITE AND LOCALITY 
 

The subject site is a single regular shaped Torrens title allotment, 352m² in area with a 
single frontage of 10m to Sellar Court.  
 
The site currently accommodates a single storey detached dwelling with ancillary 
structures including an attached carport, attached verandah and freestanding 
outbuilding to the rear.  
 
A picket style fence partitions the paved front yard of the dwelling to the street with a row 
of pencil pines in front of the fence.  
 
The site is relatively flat which is reflective of the immediate locality, however the wider 
locality in general does have a consistent fall from the north to the south. 
 
The locality typically comprises a mix of medium to smaller sized allotments 
accommodating detached dwellings both single and two storey. The subject site and the 
locality are entirely within Policy Area 15 of the Residential Zone. 
 
The locality is determined to be the land encircled by the red line in the following figure. 
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Figure 1: Locality Map 

 
The locality comprises of the immediate streetscape of Sellar Court and to a lesser 
extent Marwick reserve to the rear of the site.  
 
The streetscape accommodates smaller allotments with compact housing to the north, 
and larger and more conventional style development opposite to the Jacquard Court 
intersection of Sellar Court. 
 
The streetscape primarily consists of well landscaped front gardens balanced by 
driveway areas. The more compact housing to the north of the streetscape has 
examples of front yards fenced from the streetscape or paving in lieu of landscaping. 
 
Garaging and driveway areas, although present, are generally passive. It can be said 
that the locality typically represents that which is described in the Policy Area’s Desired 
Character Statement. 
 

 
5. PLANNING ASSESSMENT 
 
5.1 Land Use 

 
The subject land is located within the Residential Zone, and contains a detached 
dwelling and existing ancillary structures. The proposed carport will be ancillary to the 
existing residential use of the land, and therefore are appropriate for the zone, as per 
Residential Zone Principle of Development Control (PDC) 1 and 5. 

 
5.2 Built Form  

 
The built form of the carport is thought to generally satisfy the Development Plan, with 
particular regard to Residential Development PDC 6 which states: 
 
“Garages, carports and residential outbuildings should have a roof form and pitch, 
building materials and detailing that complements the associated dwelling.”   
 
Residential Zone PDC 10 also seeks structures with wall heights not exceeding 3m and 
total heights not exceeding 5m and a maximum area of 60m², which has also been 
achieved 
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5.3 Siting and Pattern of Development  
 
Residential Zone PDC 10 seeks to have outbuildings, including garages and carports, 
located 5.5m from primary road frontages in order to make provision for a car parking 
space between the building and the primary road frontage. 
 
The proposed carport is to be constructed to the road boundary, however the existing 
driveway will continue to accommodate a visitor parking space (likely to be occupied by 
the resident’s caravan).  
 
Design and Appearance PDC 23 states: 
 
“Except where specified in a particular zone, policy area or precinct, development 
fronting the primary street (excluding verandas, porches and similar) should be set back 
by the greater of the following distances:  

(a) 2 metres closer than the setback of the adjoining development, or  
(b) 4 metres” 

 
The proposed carport (not being a verandah, porch or similar) located immediately 
adjacent the road boundary with a 0m setback is not considered to align with this 
numeric setback requirement in relation to a road frontage as per PDC 23 above. 
 
Design and Appearance Objective 1 aims for development of a “high design standard 
and appearance that responds to and reinforces positive aspects of the local 
environment and built form.”  
 
The Policy Area’s Desired Character Statement considers the area to be “characterised 
by distinctive residential clusters in which uniform streetscapes have been established.” 
And that “it is expected that future development will have regard to these elements to 
ensure that the compact and open neighbourhood appearance of the policy area is 
enhanced.” 
 
The statement continues, advising “Unfenced and open front gardens that are 
extensively landscaped are a positive feature of the policy area that will be maintained 
and enhanced.” 

 
The proposed occupation of the entire front setback comprising driveway areas renders 
little to no opportunity for meaningful landscaping to accord with the Desired Character 
Statement. It also sees a notable departure in the prevalent and desirable characteristic 
of uniform streetscapes.  
 
Design and Appearance Objective 1 is therefore not satisfied. 

 
The statement continues, advising that streetscapes within it are “characterised by 
narrow allotment frontages, dwellings with pitched roofs, street setbacks of 
approximately 5 or 6 metres, and open front gardens” seeking to reinforce these 
attributes. 
 
The proposed 0m front setback again departs from these envisaged characteristics that 
are sought to be reinforced and retained for this locality. 
 
The variance in setbacks envisaged by the Desired Character Statement results in a 
failure to accord with Residential Zone Objective 3, Policy Area 15 Objective 1 and 
PDC 1 in that development should not be undertaken unless consistent with the zone 
and policy area desired character statements.  
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Furthermore, Residential Development PDC 8 seeks that garages, carports and 
residential outbuildings do not dominate the streetscape.  
 
Residential Zone PDC 5 also states that the use and placement of outbuildings should 
be ancillary to and in association with a dwelling or dwellings. 
 
The placement of the carport directly in front of the dwelling and abutting the road 
boundary results in the carport becoming the principle feature of the site when viewed 
from the public road.  
 
The applicant has submitted examples of carports that have been constructed forward of 
dwellings (Attachment 4). It is considered that these particular examples are located well 
outside of the locality and therefore have little influence to the development site in 
question.  
 
The immediate and wider applicable locality shares limited examples, if any, of carports 
located forward of the principle façade of associated dwellings. As such the Desired 
Character Statement of the policy area is not compromised in this locality insofar that its 
relevance is diluted or no longer applicable. 
 
Subsequently, the proposed carport is considered to detrimentally impact the integrity of 
the desired character for the policy area and locality, fails envisaged building setbacks, 
and promotes garage dominance which is directly deterred by the Development Plan.  
 

5.4 Vehicle Parking  
 

Transport and Access PDC 31 refers to Table TTG/2 of the Development Plan that 
provides a minimum rate for off-street parking for respective development. A detached 
dwelling requires a minimum rate of 1 under cover space and 1 additional visitor space. 

 
PDC 32 continues after, stating “Development should be consistent with Australian 
Standard AS: 2890 - Parking facilities.” 

 
The proposed carport is to accommodate 2 covered parking spaces, however the 
relevant standard considers the minimum length of a parking space to be 5.4m in length. 
The existing 5.05m setback of the dwelling to the road frontage is therefore unable to 
accommodate a standard vehicle parking space. It is likely that a standard B85 vehicle 
using the carport will overhang into the Council verge.  

 
The proposal therefore does not satisfy the relevant parking provision for a detached 
dwelling as per the relevant parking rates of the Development Plan as the carport cannot 
accommodate a standard vehicle, and the removal of the existing carport will also 
remove any compliant covered vehicle spaces.  
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5.5  Access 
 

The applicant seeks to retain the existing driveway to the left of the allotment for the 
purposes of parking a caravan, therefore requiring a separate driveway to the right of 
the allotment.  

 
Transport and Access PDC 33 (f) and (i) seeks that vehicle parking areas be sited and 
designed to: 

minimise the number of vehicle access points onto public roads, and  
 not dominate the character and appearance of a site when viewed from public 

roads and spaces 
 

The proposal results in the entire frontage of the allotment to comprise driveway and 
hardstand areas, and results in a second domestic crossover.  

 
The above principle is therefore not satisfied. 

 
Notwithstanding that there may be potential conflict with the existing street tree and that 
the second crossover is subject to a 221 application, advice from Council’s Traffic 
Engineers was sought with regard to a second potential crossover. The response 
identified that on-street parking is in high demand in Greenwith. Removing provision for 
on-street parking through a widened or second crossover is not supported.  

 
It is therefore considered that if the Council’s Assessment Panel were to approve the 
proposed carport, the secondary driveway access to the site will unlikely be supported. 

 
 
6. CONCLUSION 
 

The proposed carport is considered to be significantly at odds with the Development 
Plan with respect to its proposed siting, and impact to the immediate locality and policy 
area, to the degree that the application cannot be recommended for support. 
 
It was offered to the applicant upon initial assessment of the application that the 
likelihood of approval was low and that the application may be withdrawn with a return of 
assessment fees. The applicant however advised of their passion to pursue to the 
development (Attachment 5) and sought for the CAP to consider the application. 
  
Notwithstanding this, the application as proposed is considered to be at variance with 
the front setback criteria for buildings, landscape provisions, the Desired Character 
Statement of the Zone and the Policy Area, and vehicle parking requirements. 
 
Therefore, due to the incompatibility with the Development Plan, the proposal is 
recommended for refusal. 
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7. RECOMMENDATION 
 

That pursuant to the authority delegated to the Council Assessment Panel by Council, the 
Council Assessment Panel: 

 
A. RESOLVES that the proposed development is not seriously at variance with the 

policies in the Tea Tree Gully (City) Development Plan. 
 

B. RESOLVES to REFUSE Development Plan Consent to the application by Mr P J 
Baldock to construct a carport and remove an existing carport at 22 Sellar Court, 
Greenwith, as detailed in Development Application No. 070/120908/2021on the 
following grounds: 

 
(1) The proposed carport has an adverse impact on the streetscape and 

amenity of the locality.  
 
(2) The proposed carport is at odds with the existing and desired character of 

the locality, The Policy Area and the Zone. 
 

(3) The proposed carport does not satisfy the front setback requirements of the 
Development Plan.  

 
(4) In particular, the proposed carport is at variance to the following provisions of 

the Development Plan: 
 
(a) Residential Zone Objective 3, Residential Zone Principle of 

Development Control (PDC) 6 and Design and Appearance PDC 22 
which states that development should contribute to the desired 
character of the zone. 
 

(b) Policy Area 15 Objective 1 and Policy Area PDC 1 which states that 
development should be consistent and contribute to the desired 
character of the policy area. 

 
(b) Design and Appearance PDC 23 which states that buildings should 

be setback a minimum of 4 metres from the road boundary. 
 

(c) Design and Appearance Objective 1 which seeks development of a 
high design standard and appearance that responds to and reinforces 
positive aspects of the local environment and built form.  

 
(d) Residential Zone PDC 5 which states that outbuilding placement 

should be ancillary to dwellings  
 
(e)  Transport and Access PDC 32 and 33 in that the proposal will not 

satisfy relevant off-street parking rates  
 
 

 

  



 

Council Assessment Panel Meeting - 18 May 2021 Page 487 

It
e
m

 4
.5

 

Attachments  
 
1.⇩   Aerial Photograph ................................................................................................ 488 
2.⇩   Development Application Form ............................................................................ 489 
3.⇩   Certificate of Title ................................................................................................. 490 
4.⇩   Site Plan, Elevations and Supporting Information ................................................. 492 
5.⇩   General Correspondence ..................................................................................... 498 

       
 
 

Report Authorisers 
 

Daniel Oest 
  

Senior Planning Officer 8397 7370  

Chelsea Tully 
  

Team Leader Planning 8397 7223  

Nathan Grainger 
  

Acting Director Community & Cultural Development 8397 7200  
   

  
 
 
 

 





 

Council Assessment Panel Meeting - 18 May 2021 Page 501 

It
e
m

 5
.1

 

RECORD NO: D21/32774 
 
TO: COUNCIL ASSESSMENT PANEL MEETING - 18 MAY 2021 

FROM: Chelsea Tully 
Team Leader Planning 

 
SUBJECT: COUNCIL ASSESSMENT PANEL - UPDATED DELEGATION 

CHANGES 
  

 
SUMMARY 
 
Under the Planning Development and Infrastructure Act (PDI Act), the Council Assessment 
Panel (CAP) as a relevant authority will need to set delegations in relation to daily 
administrative tasks. 
 
This report allows the Panel to consider an updated list of matters that require delegation to 
ensure the timely processing of matters under the PDI Act.  

 

 
 
1. BACKGROUND  
 

In preparation for the implementation of the PDI Act and the role of the CAP as a 
relevant authority in its own right, Panel Members considered the instrument of 
delegation for all functions under the PDI Act at its meeting dated 16 February 2021.  
 
This instrument of delegation from CAP to the Assessment Manager is known as 
Instrument C. 
 
The delegations set out in Instrument C have since been updated to include minor 
alterations following further review by the Local Government Association (LGA) and 
Norman Waterhouse Lawyers. The proposed changes to the template can be found in 
Attachment 1, and are discussed further below. 
 
To assist Panel members with understanding the extent of changes, the LGA has also 
prepared an information sheet, see Attachment 2. 
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2. DELEGATIONS  
 

CAP as Relevant Authority  
 
As Panel Members would be aware, The Act provides that an Assessment Panel will be 
a relevant authority (planning and building) in relation to a proposed development that is 
to be undertaken within the area of a council, unless another authority is prescribed by 
the Act or Regulations (section 93 of the Act).  

 
The Assessment Panel is designated the relevant authority for: 

 

 Performance assessed development under section 107 of the Act where notice 
of the application must be given under section 107(3) of the Act.  
 

 Development which involves the assessment of the Building Rules under 
section 99 of the Act where a building certifier has not been nominated.  

 
Changes to Instrument C 
 
The LGA have recommended minor alterations to the delegations of CAP to the 
Assessment Manager following a further review of Instrument C. 
 
The amendments relate to technical matters and have been made out of an abundance 
of caution and/or for clarification purposes. 
 
The extent of changes are as follows: 
 

 A new delegation has been added in relation to Section 135(2)(d) of the PDI Act 
(see paragraph 19.1) 
 
This relates to the power to issue directions in relation to urgent building work. 
 

 A new delegation has been added in relation to Regulation 38(2) of the General 
Regulations (see paragraph 29.2).  
 
This in relation to the power to lapse an application after one year. 
 

 A minor amendment has been made to the delegation in relation to Regulation 
65(1)(a) of the General Regulations (see paragraph 42.1).  
 
This sees part (a) added in relation to the variation of an application. 
 

 A new delegation has been added in relation to Regulation 99 of the General 
Regulations, (see paragraphs 45.1 and 45.2).  
 
This is in relation to the Construction Industry Training Fund 
 

 The delegation in relation to Regulation 32 of Planning, Development and 
Infrastructure (Fees, Charges and Contributions) Regulations 2019 (the Fees 
Regulations has been removed.  

 
In accordance with the above recommended changes, the relevant clauses of 
Instrument C have been updated for review and can be found in Attachment 1. 
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3. CONCLUSION 
 
These minor amendments will ensure all functions of the CAP under the PDI Act are 
captured under the recently approved delegation framework, and it is recommended that 
CAP endorse the delegations as put forward by the LGA in order to ensure timely and 
legally compliant processing of applications under the PDI Act. 
 
 

4. RECOMMENDATION 
 

 
A. In exercise of the power contained in Section 100 of the Planning, Development 

and Infrastructure Act 2016 the powers and functions under the Planning, 
Development and Infrastructure Act 2016 and statutory instruments made 
thereunder contained in the proposed update to the Instrument of Delegation 
contained in Attachment 1 of the report titled “New provisions - Instrument of 
Delegation under the Planning Development and Infrastructure Act 2016 and 
Regulations” to the person(s) occupying the positions of Assessment Manager (or 
person(s) ‘acting’ in the above mentioned positions) except where otherwise 
indicated in the Attachment, subject to the conditions and/or limitations, if any, 
specified herein. 

 
B. Such powers and functions may be further delegated by the Assessment Manager 

(or persons occupying the positions) in accordance with Section 100(2)(c) of the 
Planning Development and Infrastructure Act 2016 as the Assessment Manager 
sees fit, unless otherwise indicated herein or in the Schedule of Conditions 
contained in the proposed Instrument of Delegation. 
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