
 

 

 

 

 
REPORT FOR 
 
 
 

 
CONFIDENTIAL MEETING OF COUNCIL 
 
 
 

 MEETING DATE 
 

26 APRIL 2022 

 

RECORD NO:    D22/29681  
REPORT OF: COMMUNITY & CULTURAL DEVELOPMENT 
TITLE: RECYCLING CENTRE APPEAL - 1272 NORTH EAST ROAD, 

TEA TREE GULLY 
 
1. That pursuant to Section 90(2) of the Local Government Act, 1999 the Council orders that the 

public (except staff on duty) be excluded from the meeting to enable discussion on the 
Recycling Centre Appeal - 1272 North East Road, Tea Tree Gully. 

 
2. That the Council is satisfied that pursuant to section 90(3) b (i), b (ii) and h of the Act, the 

information be received, discussed or considered in relation to this item is: 
 Information the disclosure of which could reasonably be expected to confer a 

commercial advantage on a person with whom the council is conducting, or proposing 
to conduct, business, or to prejudice the commercial position of the council; AND  

 information the disclosure of which would, on balance, be contrary to the public 
interest. 
o on the basis that that the public release of this information would have the 

potential to impact the capacity for Council to negotiate an arrangement that is in 
the best interest of Council. 

 AND legal advice . 
o on the basis that the public release of this information would impact Council’s 

position. 
 
3. That the Council is satisfied that the principle that the meeting be conducted in a place 

open to the public has been outweighed in the circumstances on the basis that the public 
release of this information would compromise Council’s ability to obtain the best outcome 
for Council and the community.  

  
 
 
  



 

 

 
PURPOSE 
 
To provide Council with an opportunity to reviewing Council’s appeal against the 
SCAP’s grant of planning consent for a change in the land use at 1272 North East Road 
Tea Tree Gully from an existing retail fuel outlet to mixed-use development 
comprising retail fuel outlet and a recycling centre. 
 
 
RECOMMENDATION 
 
That having considered the report titled “Recycling Centre Appeal – 1272 North East 
Road, Tea Tree Gully” and dated 26 April 2022, Council; 
 
1. Authorises Council’s Chief Executive Officer to resolve the appeal by way of a Court 

order granting planning consent subject to additional conditions being added to 
the consent.  

 
2. Authorises Council’s Chief Executive Officer to agree to the conditions to be 

imposed on the proposed development. 
 
 

 
 

 
 

  



 

 

RETENTION OF CONFIDENTIAL DOCUMENTS 
 
1. That having considered the agenda item titled “Recycling Centre Appeal - 1272 

North East Road, Tea Tree Gully” and dated 8 March 2022 in confidence under 
section 90(2) & (3)(b)(i), (b)(ii) and (h) and Section 91(7) of the Local Government 
Act 1999: 
 information the disclosure of which could reasonably be expected to confer a 

commercial advantage on a person with whom the council is conducting, or 
proposing to conduct, business, or to prejudice the commercial position of the 
council; AND  

 information the disclosure of which would, on balance, be contrary to the 
public interest; AND  

 legal advice 
the Council pursuant to section 91(7) of the Act orders that the report, attachments 
and minutes relevant to this item be retained in confidence the matter has been 
dealt with in the ERD court or an agreement between the two parties has been 
entered into and that this order be reviewed every 12 months at a minimum (if the 
confidentiality period is longer than 12 months in duration) or until the Council 
resolves otherwise, whichever occurs first. 

 
2. That the Council gives the power pursuant to Section 91 of the Local Government 

Act 1999 to the Chief Executive Officer to revoke the order made under Section 91 
(7) of the Local Government Act 1999 subject to the Chief Executive Officer 
consulting with the Mayor and reporting to the Elected Members of the revocation. 

  



 

 

   

1. BACKGROUND 
 
Council at its meeting on 8 March 2022 considered a confidential report to review the 
merits of proceeding to a full appeal against the planning decision for a change in the 
land use at 1272 North East Road, Tea Tree Gully from an existing retail fuel outlet to 
mixed-use development comprising retail fuel outlet and a recycling centre.  
 
At this meeting, Council resolved: 
 
That Council’s Chief Executive Officer be authorised to have a traffic survey undertaken 
by MFY Traffic consultants and refer the matter back to Council for further consideration.  

 
2. DISCUSSION 

 
Current Status 
MFY, on behalf of Council, engaged AusTraffic to undertake its own traffic 
survey/study of a comparable site (Glen Osmond Road Recycling Centre) on a 
Saturday 15 March 2022. Melissa Mellen from MFY has reviewed the results as seen in 
Attachment 1 and provided the following response.  
 
Traffic Survey Results 
In response to the AusTraffic survey results and also the additional information 
provided by Mr Paul Froggatt (Stantec Traffic Consultants on behalf of the applicant) 
in relation to the forecast queue on the road, MFY have provided a further traffic 
report for Council’s consideration (Attachment 2). 
 
The data collected by AusTraffic for MFY and that collected by Stantec both identify 
that the length of stay in the recycle centre is typically less than 10 minutes. The 
Stantec data identified an 85th percentile duration of 13 minutes and an average of 8 
to 9 minutes per customer. 
 
The AusTraffic data showed both the average and the 85th percentile to be lower than 
the Stantec results.  
 
The AusTraffic data also showed queues on the road on ten occasions with a queue of 
up to 7 vehicles on the road (or a total of 11 vehicles accounting for the vehicles on the 
site). There were approximately 60 vehicles attending the site in three hours. 
 
Mr Froggatt has assessed the anticipated capability of the subject site to 
accommodate the queue without extending onto the road by adopting a number of 
assumptions, including: 
 Customers will attend the site in an even distribution. As with most land uses 

which generate traffic there will be a peak traffic movement (for example: at 
school peaks at pick-up/set-down, a supermarket peak typically occurs on 



 

 

Friday/Saturday morning). The peak at the recycling facility is typically on a 
weekend day morning; 

 While there may well be an even distribution of customers when comparing 
weekdays and Saturdays, as Mr Froggatt has identified that this is due to the 
reduced hours on a Saturday. It is not correct to say extending the hours on a 
Saturday will necessarily reduce the peak period (or if it does it will not be a 
significant reduction). The longer opening hours will not influence the peak 
volume; 

 The length of stay will be shorter than recorded. This may be the case based on 
the AusTraffic results but not to the extent identified by the developer. The length 
of stay identified during the surveys should be adopted in the absence of any 
empirical evidence as to why it should be reduced; 

 The anticipated volume of recyclables has been used as the basis of the 
assessment to calculate the number of movements which can be accommodated 
on the site rather than identifying the anticipated peak demand at like facilities; 
and 

 The movements are assumed to be evenly distributed over the peak hour rather 
than arriving randomly (which will actually be the case). 

 
Based on the data collected by Stantec, MFY has been able to undertake a calculation 
of the anticipated queue associated with the proposal. 
 
The Stantec data identified an average length of stay of 8 minutes 40 seconds with 
four positions available. On this basis, the site could turn over seven vehicles per 
position in an hour, or 28 vehicles. This does not equate to the 50 vehicles that were 
recorded by Stantec but is consistent with the 29 vehicles recorded in one hour by 
AusTraffic (MFY question whether the Stantec data was actually movements not 
vehicles which would equate to 25 total vehicles in the hour). 
 
Notwithstanding the above there were 29 vehicles recorded during the hour by 
AusTraffic and a queue of nine vehicles at this time. A queue of nine vehicles occurs 
when there is a utilization ratio of 0.65. On this basis there would be a capacity of 45 
vehicles per hour.  
 
By way of comparison, 35 vehicles were recorded by AusTraffic during a separate hour 
in the surveys at which time there was a peak of 11 vehicles. Such a peak occurs when 
there is a utilization ratio of approximately 0.75. On this basis there would be a 
capacity of 47 vehicles per hour.  
 
The above demonstrates that a recycling facility with four unloading bays as 
proposed has a capacity in the order of 45 to 50 vehicles per hour. Based on random 
arrival queuing theory (which is what needs to be applied to assess the forecast queue 
for the site) this would mean that a queue of six vehicles would be generated (at a 98 
percentile confidence level) when the traffic volume through the facility is in the order 
of 25 to 30 vehicles. 
 



 

 

Given the forecast is significantly higher than this volume, MFY are of the view that the 
queue will extend to the road on a number of occasions and create a potential safety 
issue. 
 
Queuing Resolution 
After reviewing the survey data and the response by MFY, Council staff questioned 
Melissa Mellen (MFY) if in her opinion there was a solution that would reduce if not 
prevent queuing from occurring onto North East Road. MFY provided a hand drawn 
sketch (Attachment 3) which has included moving the drive through drop off area 
further west to allow more vehicles to queue within the site. 
 
This sketch was presented to Mr Pishas without prejudice which showed amendments 
that could be made to the site plan which would be acceptable to the Council’s 
consultant traffic engineer. Mr Pishas agreed to the amendments and has provided 
Council with an amended plan to be presented to Council on the 26 April 2022.  
 
The following is the amended plan which shows the proposed development site 
including the use of the DIT land (Attachment 4). 
 

 
 
  



 

 

This amended plan shows the development proposes to include the following on DIT 
land: 
 Signage 
 8 car parks 
 Additional drop off parking areas 
 Swap over cages reorientated north south 
 Landscaping 
 Fencing 
 Larger Gates facing Hancock Road 

 
Aerial photograph of the land at 1272 North East Road and the extent of DIT land 
being taken up 

 
 

Part of the current considerations is what happens to the site if DIT decide to use their 
land for road widening. It is likely that: 
 Signage would need to go back onto private land 
 4 car parks would be lost 
 Landscaping would be lost 
 Fencing would be either lost or have to go back onto the true property boundary 
 Gates would be related back into the property 
 Traffic flows inside the property would be impacted 
 The owner will also likely need to consider its operations to determine the viability 

of the businesses. 
 

 E Pishas & Sons 
Pty Ltd & I 
Stouppos 



 

 

Updated Legal Advice: 
 
Since the matter was considered by the Council at the 8 March 2022 meeting, the 
following relevant events have occurred (Attachment 5): 
1. The Council undertook a traffic survey at a recycling collection centre in Glen 

Osmond and on 31 March 2022 Ms Mellen sent us the attached email of her 
analysis of the queuing issues. In summary, the volume of traffic and queuing at 
that site was consistent with her expectations and similar to the volumes at the 
survey undertaken by the applicant. This did not change her opinion that the 
subject site would create queuing issues.  

 
2. We subsequently had a conference with Ms Mellen, wherein she described that if 

the applicant was willing to make certain alterations to the site layout she would 
be willing to support the proposal. In particular, she suggested if the drop off area 
extended further west, there would be capacity in the site to accommodate an 
additional 3 vehicles to queue, which would be enough for her to be satisfied that 
the risk of queuing is satisfactory.  

 
3. On 6 April 2022 Ms Mellen prepared a sketch plan of the amendments to the site 

plan to address her queuing and other traffic concerns. 
 
4. On 11 April 2022 Mr Pishas prepared a revised site plan, which largely accepted the 

amendments suggested by Ms Mellen. 
 
Procedural Options:  
 
In response to the compromise proposal the Council can either: 
1. Accept the compromise, subject to conditions that is believed will ultimately be 

endorsed by the Court; or 
 
2. Reject the compromise and proceed with the appeal. 
 
If the outcome is the latter, the matter will proceed to hearing on the agreed dates 
(11-12 July) and we have negotiated a revised timeframe to file a draft traffic 
statement by Friday 20 May 2022.  
 
In terms of prospects of success, if the appellant proceeds with the plans as originally 
refused, we maintain that the Council has good prospects of success. However, if as 
expected the appellant proceeds with the plan submitted as a compromise, Council 
may have very low prospects of success given the plan is generally acceptable to Ms 
Mellen, Council’s expert witness. If Council was to continue to oppose the 
development, it would likely have to find a new traffic engineer who could support the 
Council’s opposition of the proposal. 

 
  
  



 

 

 Conditions:  
Notwithstanding the appeal being listed for hearing, it is not too late for the Council to 
resile (move away) from its position and seek to resolve the matter by way of an 
agreement on additional conditions. In fact, the Court has been advised of this 
compromise proposal and the possibility of it resolving this way. This is proposed to 
occur at first instance by the Council providing the appellant and SCAP with a version 
of conditions acceptable to it. The intention then is that agreement will be reached 
between the parties and that the Court will ultimately endorse those conditions via an 
order which grants planning consent to the application. 
Mr Miegel (Norman Waterhouse lawyers) has suggested Council try and retain the 13 
conditions imposed by the SCAP in their development authorisation [some of which 
were directed by the Commissioner of Highways] as well as adding some additional 
conditions that would improve this proposal.  
 
An example of these additional conditions includes:  
1. Amending condition 1 to specifically refer to each of the revised plans. 
2. That deliveries to and from the site only occur on weekdays between 8am-5pm. 
3. Forklifts be fitted with a device such that it does not “beep” when reversing; 
4. Hours of operation of the recycling centre be limited to 8am-5pm Monday-

Saturday. 
5. Line-marking and painting be used to delineate the recycling drive-thru/drop-off 

area in accordance with the approved plans and that this line marking be 
maintained in good condition 

 
Given that the appellant, SCAP and the Court all will have input into conditions, 
Council staff are of the view that the process will be most efficient if the Council 
authorise the CEO to agree to conditions, such that every amendment does not need 
to be brought back to the Council for consideration. 
 
Given that the hearing dates are not until 11 July 2022, there is sufficient time for a 
negotiated settlement to be reached prior to hearing and prior to the Council needing 
to prepare a statement from its consultant traffic engineers. The Court will not be 
making any order in relation to costs if the matter is resolved this way. 
 
Confidential Retention Order 
 
This report includes a draft retention order relating to confidentiality which 
recommends this Report, its Attachments and the related minute, be kept 
confidential but in the event Council resolves to accept the negotiation of additional 
conditions option then it is recommended that minute relating to the matter should 
not be kept in confidence given that Council staff will need to negotiate that with Mr 
Pishas and then present them to the ERD Court. 

  



 

 

 
3. FINANCIAL 

 
As discussed at the ordinary meeting of Council 8 March 2022, Council had spent a 
total of $25,840 to date on the appeal including legal, traffic and acoustics fees.  
 
Norman Waterhouse lawyers have provided a fee proposal to estimate the cost of 
running a full hearing with witness statements. Please refer to Attachment 6.  
 
At this point, the only expert evidence we expect is from Council’s appointed Traffic 
engineer (MFY).  
 
MFY has estimated that staff costs will likely be around $7,500 (excluding GST). In 
addition, MFY has also indicated that they require traffic surveys to be undertaken to 
assist in the queuing analysis at a comparable recycling centre. MFY has provided a 
fee of $1,800 (ex GST) for the traffic survey. 
 
On the basis of our current expectations, Norman Waterhouse Lawyers would allow 2 
days of Court time, plus 3-4 days of preparation and therefore approximately $14,000-
17,000 in solicitors fees (excluding GST). 
 
Norman Waterhouse Lawyers estimate the costs of the Council presenting its case in 
the hearing to be in the order of $25,000-30,000 (excluding GST). (Refer to Attachment 
6). 
 
Norman Waterhouse has provided an additional option of retaining the legal services 
of a barrister to advocate for it at the hearing. While they have not scoped a fee 
estimate as yet, they expect a junior barrister may charge in the order of $10,000-
15,000 for a 2 day hearing, including preparation. 
 

Service Costs (excluding GST) 
Fees to date- Legal – Acoustic- Traffic $25,840  
Traffic Survey $1,800  
Traffic Consultant expert evidence $7,500  
Norman Waterhouse Lawyers-  
Not including a Barrister 

$17,000  

Total Estimated Costs to run a full 
appeal 

$52,140  

 
  



 

 

 
4. STRATEGIC OBJECTIVES 
 

Strategic Plan 
 
The following strategic objectives in Council’s Strategic Plan 2025 are the most 
relevant to this report: 
 

Objective  Comments 
Community 

Our services are accessible to all and 
respond to changing community needs 

Council staff are providing the 
Commission with commentary 
regarding the proposed assessment 
against the provisions of the Planning 
and Design Code.  
 

Places 

Infrastructure and community facilities 
are fit for purpose, constructed using 
sustainable practices and well 
maintained 

Ensure Council infrastructure assets are 
protected, and operational and 
maintenance requirements are 
maintained and coordinated with new 
public uses. 
 

Leadership 

Leadership and advocacy is focused on 
the long term interests of the community 

As representatives of the community, 
Elected Members are provided with the 
opportunity to review the proposal and 
raise any concerns they may have with 
the development.    

 
Organisation Plan  
 
Our Strategic Plan is supported by an Organisation Plan which focuses on four key 
themes of organisational excellence.  The themes most relevant to this report are: 
Customer Care, Future Capability and Sustainable Operations.  

 
Policies / Strategies 
 
The following Council Documents were considered in relation to this report: 
 Planning and Design Code 

  



 

 

 
5. LEGAL 

 
Procedural Matters  
Planning, Development and Infrastructure Act 2016 (PDI) Part 7 Division 2 Section 
110(7) and (8). 

 
110—Restricted development  

 
Section 110 (1) of the Act states that the Commission will determine, in relation to 
proposed development classified as restricted development, whether or not the 
development will be assessed and, if so, whether or not planning consent will be 
granted, and in doing so will act as the relevant authority under this Act.  

 
In this instance the Commission has determined that the proposed recycling centre is 
assigned as a restricted development for the purposes of assessment, and that the 
Commission will act as the relevant authority. 

 
On the 11 November 2021, Council received correspondence from the Commission 
advising the City of Tea Tree Gully, as an adjoining land owner, that consent has been 
granted for the recycling depot at 1272 North East Road.  
 
Section 202(1)(d) of the PDI Act provides Council with a right to appeal the Decision, 
as a person who made a representation in relation to the Development. An appeal 
against a decision on a development classified as restricted development must be 
commenced within 15 business days after the date of the decision. This means that 
Council’s last day to lodge an appeal against the Decision is Wednesday 1 December 
2021. 
 
It is also noted that part of the development in the approval is on land in the 
ownership of the Commissioner of Highways (306m2) and it is assumed that this is set 
aside for future road widening including a potential turn left lane from North East 
Road into Hancock Road in front of the proposed site. It is not clear how that land can 
form of the development proposal given it is in separate ownership. 
 

6. RISK – IDENTIFICATION AND MITIGATION 
 
There is a potential risk in not achieving the best possible development outcome if 
Council were not successful with an appeal.  
 
Norman Waterhouse Lawyers have advised Staff that with the amendments to the 
plan and further conditions agreed too, it would be likely Mr Pishas would be 
successful in challenging the appeal against Council.  

  



 

 

 
7. ACCESS AND INCLUSION 

 
This proposal does provide a design that is inclusive and creates places for everyone 
to use and enjoy, by optimising equitable access.  
 
The proposal meets the requirements in the Disability Access and Inclusion Plan. 
 

8. SOCIAL AND COMMUNITY IMPACT 
 
A petition with 10 signatures was received by Council on 16 September 2021 
requesting that Council does not support the development of a recycling depot at 
1272 North East Road Tea Tree Gully.  
 
In particular the residents were of the opinion that a recycling centre is an 
inappropriate land use given its proximity to residential properties. The community 
raised concerns that the proposed recycling centre would create unreasonable levels 
of noise and create an impact on the local road networks.  
 
The petition was presented at the Council meeting on 28 September 2021 as part of a 
management report to endorse Council’s response in relation to the matter. 
 

9. ENVIRONMENTAL 
 
No regulated or significant trees have been nominated to be removed to 
accommodate the proposed development.  
 
The recommended response to the Commission advises that further investigation is 
required to ensure waste is appropriately managed on the land so as to not impact 
the nearby watercourse. 
 

10. ASSETS 
 
There are no modifications proposed to the access points to the arterial road network 
under the ownership, care and control of the Department for Infrastructure and 
Transport (DIT).  
 
Any future modifications if required would need to be undertaken to the appropriate 
standards as determined by DIT and Council and the applicant would be responsible 
for all costs associated with these modifications. 
 

11. PEOPLE AND WORK PLANS  
 
There is no impact on staff levels or current staff outputs as a result of providing 
comments to the Commission. 
 



 

 

12. COMMUNITY AND STAKEHOLDER ENGAGEMENT 
 
If endorsed, Council’s comments will be conveyed to the Commission and the 
applicant via email following the Council meeting. 
 
Members of the community may contact the Council with enquiries. Council’s 
Customer and Communications Department are aware of the project and can direct 
any specific enquiries to the Manager of City Development.   
 

13. COMMUNICATIONS OF COUNCIL DECISION 
 
If endorsed, Council’s comments will be conveyed to the Commission and the 
applicant via email following the Council meeting. 
 
Members of the community may contact the Council with enquiries. Council’s 
Customer and Communications Department are aware of the project and can direct 
any specific enquiries to the office for the State Attorney General. 
 

14. INTERNAL REPORT CONSULTATION 
 
The following staff have been included in the consultation process in the preparation 
of this Report. 
 

 
Name Position Consulted about  
Chelsea Tully  Team Leader Planning Compliance with the Planning 

Development and Infrastructure Act 
2016 

Deana Taglierini   Governance Advisor Recommendation and Confidentiality  
 

  



 

 

 
 
Attachments  
 

1.  Traffic Survey - Aus Traffic 
2.  Additional Traffic Report - MFY 
3.  MFY Hand Sketch 
4.  Mr Pishas Amended Plan 
5.  Updated Norman Waterhouse Advice 
6.  Norman Waterhouse Legal Advice 

       
 
 
Report Authorisers 
 

Nathan Grainger 
  

Manager City Development 8397 7200  

Carol Neil 
  

Director Community & Cultural Development 8397 7341   
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