Notice of Council Assessment Panel
Meeting
Tuesday 21 July 2020

MEMBERSHIP
Mr R McBryde
Mr P Dungey
Mr G Salmon
Ms B Merrigan
Mr D Wyld

Independent Member (Presiding Member)
Independent Member
Independent Member
Independent Member
Elected Member

NOTICE is given pursuant to Sections 87 and 88 of the Local Government Act 1999 that the
next COUNCIL ASSESSMENT PANEL MEETING will be held in the Theatre, Golden Grove
Recration and Arts Centre, The Golden Way, Golden Grove on TUESDAY 21 JULY 2020
commencing at 10:00AM

A copy of the Agenda for the above meeting is supplied.
Council is committed to providing greater community access to Council meetings during the
COVID-19 pandemic. Members of the community are welcome to listen and observe meetings
via Council’s website.
Council may restrict or limit access to members of the public physically attending the meeting
to ensure compliance with current restrictions. Priority will be given to members of the public
who wish to speak in the Public Forum and Deputation section of the agenda and have
obtained prior approval from Council.

JOHN MOYLE
CHIEF EXECUTIVE OFFICER
Dated: 15 July 2020

Golden Grove Recreation and Arts Centre. Enter via Tenison Place.

CITY OF TEA TREE GULLY
COUNCIL ASSESSMENT PANEL MEETING
21 JULY 2020
AGENDA
1.

Attendance Record:
1.1
1.2

2.

Present
Apologies

Minutes of Previous Meeting
That the Minutes of the Council Assessment Panel Meeting held on 16 June 2020 be
confirmed as a true and accurate record of proceedings.

3.

Business Arising from Previous Minutes - Nil

4.

Reports and Recommendations
4.1

CAP.070/119028/2020 - Alterations and Additions to City of Tea Tree Gully
Sporting Facility at 88-100 Elizabeth Street, Banksia Park ................................... 5
Recommended to Grant Development Plan Consent

4.2

CAP.070/118677/2020 - Remove Significant Tree at
34 Eastleigh Avenue, Golden Grove .................................................................. 29
Recommended for Refusal

5.

Other Business

5.1

E.R.D. Court Matters Pending
5.1.1 CAP.070/118168/2019 - Land Division (1 Allotment into 2) Torrens Title at
104 Green Valley Drive, Greenwth
Outcome: This matter has been set down for preliminary conference on
20 July 2020.

5.2

Policy Considerations
Planning Policy Considerations will be recorded in the minutes following
discussion by Members.

Council Assessment Panel Meeting - 21 July 2020

Page 3

5.3

Pending State Commission Assessment Panel Concurrence
5.3.1 CAP.070/117901/2019 - Single Storey Detached Dwelling and Associated
Retaining (Non-Complying) at 2B Hotham Street, Hope Valley
Outcome: Concurrence is sought from the State Commission Assessment
Panel, and Council staff are awaiting the response.
5.3.2 CAP.070/116814/2019 - Land Division (1 Allotment into 2) Torrens Title, the
Construction of a Two-Storey Detached Dwelling, the Addition of a Carport
to an Existing Dwelling and Associated Earthworks and Demolision of
Structures (Non-Complying) at 6 Kelly Road, Valley View
Outcome: Concurrence is sought from the State Commission Assessment
Panel, and Council staff are awaiting the response.

6.

Information Reports - Nil

7.

Date of Next Meeting
18 August 2020
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CAP.070/119028/2020

RECORD NO:

D20/57281

TO:

COUNCIL ASSESSMENT PANEL MEETING - 21 JULY 2020

FROM:

Daniel Oest
Senior Planning Officer

SUBJECT:

CAP.070/119028/2020 - ALTERATIONS AND ADDITIONS TO CITY
OF TEA TREE GULLY SPORTING FACILITY AT 88-100 ELIZABETH
STREET, BANKSIA PARK

Item 4.1

REPORT NO:

SUMMARY
Applicant:

City of Tea Tree Gully

Nature of Development:

Alterations and additions to an existing sporting facility

Address:

88-100 Elizabeth Street, Banksia Park

Application No:

070/119028/2020

Lodgement Date:

5 June 2020

Development Plan:

Consolidated 27 December 2018

Zone and Policy Area:

Residential Zone (No Policy Area)

Relevant Development
Plan Provisions:

Objectives
Community Facilities 1
Design and Appearance 1
Interface between Land Uses 1, 2, 3
Open Space and Recreation 1, 2, 3, 4
Transportation and Access 1, 2
Principles of Development Control
Community Facilities 1, 3
Design and Appearance 1, 2, 6
Interface between Land Uses 1, 2, 3, 4, 5
Open Space and Recreation 1, 2, 3, 13, 14, 15
Transportation and Access 6, 32, 36, 37

Public Notification:

Category 1

Schedule 8 Referral:

N/A

Was a request for additional information made? No
Issues:

Council works

Recommendation:

Grant Development Plan Consent
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Item 4.1

1.

PROPOSAL
The proposed application seeks the refurbishment and upgrade of the change rooms
and umpire facilities at the Tea Tree Gully Sportman’s Club, forming part of the greater
Banksia Park Sport Area.
The proposed works consist of the following:
 80m² addition to the existing lower level change rooms
 13m² addition to the existing lower level umpire rooms
 Internal fit-out and plumbing work to the lower level amenities.
Additions will comprise painted external light weight cladding (expressed joint
compressed fibre cement panels), with the northwest elevation fronting the oval
including high level windows and new double doors. The skillion roof over the proposed
additions will be clad in iron to match the existing roof.
For specific details relating to the proposal, see Attachment 4.

2.

PROCEDURAL MATTERS
The proposal for alterations and additions to the existing Tea Tree Gully Sportsman’s
Club is ancillary to a larger recreation area.
Alterations or additions to a recreation area is a form of development not listed as
‘complying’ development within Table TTG/1 of the Development Plan, nor within
Schedule 4 of the Development Regulations 2008 (the ‘Regulations’).
The Development Plan also does not assign the development as a ‘non-complying’ form
of development within the Residential Zone.
Being neither complying nor non-complying, the application is to be assessed on merit
pursuant to Section 35(5) of the Development Act 1993 (the ‘Act’).
The proposal, being works ancillary to a long standing recreation area, is considered as
reasonable and envisaged development notwithstanding its location within the
Residential Zone.
Subsequently the proposal is not considered to be seriously at variance with the
Development Plan pursuant to Section 35(2) of the Act.

3.

RELEVANT AUTHORITY
The applicant for this application is the City of Tea Tree Gully, and as such there may be
a perceived conflict of interest if the application is assessed by Council staff.
Pursuant to Section 34(b)(ii) of the Act, the relevant authority for Council applications is
typically the State Commission Assessment Panel (SCAP).
Council has previously sought advice from SCAP to confirm the relevant authority for
development applications in the instance where Council is the applicant.

Council Assessment Panel Meeting - 21 July 2020

Page 6

A determination from CAP provides sufficient independence from the applicant (Council)
to resolve any perceived conflict of interest.
Furthermore Council’s Development Assessment Delegation Policy nominates that CAP
will determine any development application by the Council where the development costs
are equal to or greater than $50,000.
4.

PUBLIC NOTIFICATION
Section 38(2)(a) of the Act states that a Development Plan or the Regulations may
assign different forms of development to a category for the purposes of public
notification.
Alterations and additions to a recreation area is not listed as Category 1 or Category 2
development within the Regulations, however it is listed as Category 1 development
within procedural matters of the Residential Zone.
The application was therefore processed as Category 1 with no public notification
undertaken.

5.

SITE AND LOCALITY
The site comprises a recreation area which accommodates a wide range of sporting
facilities and ancillary structures. The land in its entirety is located at
88-100 Elizabeth Street, Banksia Park, consisting of eight allotments with a total area of
some 142,000m² (or 14.2 hectares).
The site is an existing recreation area, known as the Banksia Park Sport Area, which is
bound between Elizabeth Street to the west, Haines Street to the east, Banksia Park
Primary School and Spring Crescent to the north, and Steventon Drive to the south.
This recreation area includes tennis courts, two ovals, a gymnasium and playground.
This development proposal primarily relates to the facilities associated with the
Pertaringa oval, with the subject building being almost central to the entire site.
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Item 4.1

SCAP have advised that Council has the ability to assess its own applications on the
basis that there is an independent Panel, specifically the Council Assessment Panel
(CAP), available to undertake an unbiased assessment.

Item 4.1

The subject site relates to the Sportsman’s Club and is identified in Figure 1 below.

Figure 1 – Banksia Park Sport Area

The site and all nearby surrounding properties are located within the Residential Zone.
There are no regulated trees or watercourses in proximity to the proposed works.
The locality applicable to this development is primarily land belonging to the recreation
area, however it does extend to some residential dwellings fronting the site along Haines
Road to the east, Steventon Drive to the south, Spring Crescent to the north and part of
Banksia Park Primary School.
The locality applicable to this development is depicted by the red line in Figure 2 below.

Figure 2 – Locality Plan
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PLANNING ASSESSMENT
6.1

Land Use
The proposed development comprises alterations and additions to an existing
building. The use of the building is ancillary to the function of the Banksia Park
Sport Area such that it can be considered a recreation area.
The new structure does not result in an intensification of land use, nor change the
nature of activities or the functionality of the existing recreation area. The
development merely supports existing activities.
As such, the development is consistent with Open Space and Recreation
Objectives 2 and 3 which seek pleasant, functional and accessible open spaces
providing a range of physical environments, and a wide range of settings for active
and passive recreational opportunities.

6.2

Design and Appearance
Additions to the existing club will be in the form of painted light weight (expressed
joint CFC) cladding with high level windows to the facades fronting the oval and
double sliding doors to the change rooms.
It is not expected that the additions will be highly visible beyond the extent of the
sport area. Nevertheless, Design and Appearance Principle of Development
Control (PDC) 3 seeks for external walls and roofs to avoid the use of highly
reflective materials to avoid reflection and therefore subsequent nuisance.
The use of painted CFC cladding is considered complementary to the existing
building which is currently clad in brick and other light weight cladding types.
Design and Appearance PDC 16 calls for buildings to be designed to avoid
extensive uninterrupted walling facing areas of public view.
As the proposed club rooms are in a recreation area on Council land, it is
effectively within a public space. The proposal is however sufficiently articulated
through the change of materials, and the stagger between the upper and lower
storeys to avoid unreasonable monotony of walls.
Figure 3 below is an extract from the proposal plans (Attachment 4) and
demonstrates the suitable relationship between the CFC cladding additions and
the existing building.

Figure 3 – Elevations of additions in relation to the existing building.

The development is considered to have been sufficiently designed and have an
appropriate appearance within this public space, achieving the intent of the above
provisions.
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Item 4.1

6.

Item 4.1

6.2

Interface
The proposed works will not be occurring within reasonable proximity to nearby
residential properties, however given the Sports Park in its entirety shares an
interface with sensitive land uses, any unreasonable impact has been considered.
Interface between Land Uses Objective 1 seeks development to be “located and
designed to minimise adverse impacts and conflict between land uses”.
Interface between Land Uses PDC 1 also advises that “development should not
detrimentally affect the amenity of the locality or cause unreasonable interference
through any of the following:
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

The emission of effluent, odour, smoke, fumes, dust or other airborne pollutants
Noise
Vibration
Electrical interface
Light spill
Glare
Hours of operation
Traffic impacts

Further, Interface between Land Uses PDC 2 continues to state “Development
should be sited and designed to minimise negative impacts on existing and
potential land uses desired in the locality.”
The proposed building is not considered to be an unreasonable noise generator,
either in its current form or by virtue of the proposed alteration and addition works.
Activities associated with the club, including hours of operation, are consistent with
the existing function and management of the greater recreation area, which is
under control of the Council.
The proposal will not be a contributor to additional noise disturbance to nearby
residential land beyond existing site conditions, noting that a change in use or
intensification in use is not proposed.
No lights are proposed to the building as existing lighting is to be retained.
Existing thoroughfares and car parking will not be impacted by the proposal. The
works are not considered to add to patron numbers and therefore will not result in
additional parking demand or congestion.
Air emissions, vibration electrical interference and glare are not associated with
the proposed building or its use.
The proposed building is not considered to alter, change or intensify the existing
functionality of the recreation area, and subsequently is not considered to result in
any unreasonable reduction in amenity to residential land uses within the locality.
The development therefore achieves the above provisions and objective.
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CONCLUSION
The proposed development consists of upgrades to an existing building to
accommodate the requirements of community sport in the wider Tea Tree Gully Area.
The proposed use will not result in any undue impact to nearby residential land uses,
with the building in itself relatively subtle in terms visual impact and scale.
The proposal, when considered on balance with the relevant objectives and principles of
the Development Plan, is considered to warrant Development Plan Consent subject to
conditions.

8.

RECOMMENDATION
That pursuant to the authority delegated to the Council Assessment Panel by Council,
the Council Assessment Panel:
A. RESOLVES that the proposed development is not seriously at variance with the
policies in the Tea Tree Gully (City) Development Plan.
B. RESOLVES to GRANT Development Plan Consent to the application by The City of
Tea Tree Gully for alterations and additions to an existing sporting facility at
88-100 Elizabeth Street, Banksia Park, as detailed in Development Application
No.070/119028/2020 subject to the following conditions and advisory notes:
(1)

The development shall be undertaken, completed and maintained in
accordance with the plan(s) and information detailed in Application No.
070/117858/2019 except where varied by any condition(s) listed below.

(2)

The materials used on the external surfaces of the building and the precoloured steel finishes or paintwork shall be maintained in good condition at
all times. All external paintwork shall be completed within 2 months of the
erection of the building.
Reason: To preserve and enhance the amenity of the site and locality.

(1)

The development (including during construction) shall not at any time emit
noise that exceeds the relevant levels derived from the Environment
Protection (Noise) Policy 2007.

(2)

This consent does not obviate the need to obtain any other necessary
approvals from any/all parties with an interest in the land.

(3)

The Disability Discrimination Act 1992 places obligations on the
applicant/developer in relation to the provision of facilities and access for
people with disabilities.

Note(s):
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Item 4.1

7.

Item 4.1

Attachments
1.⇩
2.⇩
3.⇩
4.⇩

Aerial Photograph................................................................................................ 13
Development Application Form............................................................................ 14
Certificate of Title ................................................................................................ 19
Proposal Plans .................................................................................................... 23

Report Authorisers
Daniel Oest
Senior Planning Officer

8397 7370

Nathan Grainger
Manager City Development and Strategy - Team A

8397 7200

Carol Neil
Director Community & Cultural Development

8397 7341
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CAP.070/118677/2020

RECORD NO:

D20/58071

TO:

COUNCIL ASSESSMENT PANEL MEETING - 21 JULY 2020

FROM:

Daniel Oest
Senior Planning Officer

SUBJECT:

CAP.070/118677/2020 - REMOVE SIGNIFICANT TREE AT
34 EASTLEIGH AVENUE, GOLDEN GROVE

Item 4.2

REPORT NO:

SUMMARY
Applicant:

Mr A Mukhopadhyay

Nature of Development:

Remove one significant River Red gum tree (Eucalyptus
camaldulensis)

Address:

34 Eastleigh Avenue, Golden Grove

Application No:

070/118677/2020

Lodgement Date:

24/03/2020

Development Plan:

Consolidated 27 December 2018

Zone and Policy Area:

Residential Zone
Golden Grove Residential Policy Area 15

Relevant Development
Plan Provisions:

Objectives:
Orderly and Sustainable Development: 1
Residential Development: 1
Significant Trees: 1, 2
Transportation and Access: 2
Residential Zone: 1, 3
Principles:
Crime Prevention: 1, 2
Design & Appearance: 1, 2, 3, 14, 15, 16, 17, 22
Energy Efficiency: 1, 2, 3
Natural Resources: 29
Orderly and Sustainable Development: 1, 8
Residential Development: 4, 5, 6, 7, 8, 9, 10, 11, 19
Significant Trees: 1, 2, 3, 4, 5
Transportation and Access: 31
Residential zone: 1, 8, 9, 10

Public Notification:

Category 1

Schedule 8 Referral:

Nil
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Item 4.2

Was a request for additional information made? Yes
Issues:

Risk, damage to structures.

Recommendation:

Refuse Development Plan Consent

1.

PROPOSAL
The application seeks to remove a River Red Gum (Eucalyptus camaldulensis) located
on the property at 34 Eastleigh Avenue, Golden Grove.
The tree in question has an approximate height of 20m, a crown spread of
approximately 12m biased toward the north, and a trunk circumference (measured at
1.0m above natural ground level) of 3.14m.
The tree is located to the side yard of an existing two storey detached dwelling
approximately 6m from the eastern side boundary.
The subject tree is a declared significant tree in accordance with Regulation 6A of the
Development Regulations 2008 (the Regulations), and requires Development Approval
for removal.
The applicant advises the following reasons for removal:





2.

The tree has dropped limbs in the past causing it to be a danger
Damage is occurring to the dwelling walls and retaining walls
Tree causes sewer blockages
The tree drops leaves and is expensive to maintain the property

BACKGROUND
The tree was originally assessed as part of the dwelling application back in 2004, where
the applicant was required to obtain arborist advice to ensure an acceptable impact to
the tree. This report has been included for information purposes and in recognising the
applicant’s arborist has expressed concern regarding previous damage to the tree
(Attachment 10).
There are retaining walls located at the base of the tree which the applicant has advised
are being damaged by the tree. These walls did not form part of the original dwelling
application and therefore were not considered in the 2004 arborist report. Council
records show that the property ownership changed in 2015, and there is no record of the
retaining receiving a development authorisation. As such, it is unclear when the retaining
walls were constructed and whether proximity to the tree was considered at the time of
construction.
Upon receipt of the current application and the initial assessment of the proposed
removal, Council staff sought additional information from the applicant in support of their
claim that the tree was dangerous and was causing damage, namely a report from a
qualified arborist and/or a structural engineer.
In response, the applicant provided an arborist report (Attachment 7) and an engineering
report (Attachment 8).
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The applicant was advised that staff could not support the proposed removal and invited
the applicant to either withdraw their application or seek it to be considered by the
Council Assessment Panel (CAP). The applicant chose the latter and as such is being
presented to the CAP for a determination with a recommendation for refusal.

3.

PROCEDURAL MATTERS
3.1

Kind of Development
The Development Plan does not assign removal of a significant tree as a ‘noncomplying’ form of development, nor is the development listed as ‘complying’ in
Table TTG/1 of the Development Plan or the Regulations.
The application has therefore been assessed on merit.

3.2

Seriously at Variance
Having regard to the zoning of the site and the proposal to remove a tree, the
development is not considered to be seriously at variance with the Development
Plan pursuant to Section 35(2) of the Development Act 1993 (‘the Act’).

4.

PUBLIC NOTIFICATION
Section 38(2)(a) of the Act states that a Development Plan or the Regulations may
assign different forms of development to a category for the purposes of public
notification.
Schedule 9, Part 1 clause 13 lists tree damaging activity to a regulated tree (which
includes a significant tree) on private land, as Category 1 development.
The application therefore did not require any public notification.

5.

SITE AND LOCALITY
The subject site is a single allotment of approximately 1036m2 with a frontage of 24m to
Eastleigh Avenue. The site accommodates an existing two storey detached dwelling
with ancillary structures, including retaining walls and fences.
The site has a notable downslope from the rear to the road frontage across the 40 metre
depth of the allotment of approximately 11m.
Opposite the site is the Cobbler Creek East Reserve accommodating a tributary to
Cobbler Creek, and this creek network extends in a westerly direction down the hill.
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Item 4.2

Following receipt of the applicant’s arborist report, further advice was sought from
Council’s City Arborist who recommended an external arborist review the tree. The
advice from Council’s external arboricultural consultant (Attachment 9) stated that the
applicant’s arborist had made unsubstantiated and exaggerated claims regarding the
tree’s health and risk. Instead, the tree was found to be in good health, with remedial
and management options available to reduce future risk of a limb failure.

Item 4.2

The locality is defined as the land generally within a 90m radius from the tree itself,
indicated by the red area in Figure 1 below. This is where the tree is considered to have
influence in terms of notability, character and amenity.

Figure 2 – Locality Map

The tree is not readily visible from outside of the locality, primarily due to other
vegetation limiting sightlines, and that the locality is primarily comprised of a valley
commensurate with the Cobbler creek tributary.
It is noted that the reserve opposite includes an abundance of trees forming a natural
corridor of vegetation.
The built form within the locality consists of relatively large split level detached dwellings
making best use of the steep topography. It is also noted that a number of larger trees
located within road reserves and private yards have been retained with development
seeking to build around them. This is considered to maintain the character and amenity
of this tree-filled and leafy locality, one that transitions into the natural corridor forming
Cobbler Creek East Reserve.
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PLANNING ASSESSMENT

6.1

Consideration against Tree Preservation Criteria
The Development Plan contains several provisions that determine whether a significant
tree possesses attributes that warrant it worthy of retention in the first instance.
Significant Tree Objective 1 aims for “The conservation of significant trees, in
Metropolitan Adelaide, that provide important aesthetic and environmental benefit.”
Significant Trees Principle of Development Control (PDC) 1 provides the following:
“Development should preserve the following attributes where a significant tree
demonstrates at least one of the following attributes:
(a) makes an important contribution to the character or amenity of the
local area; or
(b) is indigenous to the local area and its species is listed under the
National Parks and Wildlife Act 1972 as a rare or endangered native
species
(c) represents an important habitat for native fauna
(d) is part of a wildlife corridor of a remnant area of native vegetation
(e) is important to the maintenance of biodiversity in the local environment
(f)
forms a notable visual element to the landscape of the local area.”
In the case of Summers v City of Unley [2002] SAERDC 13, the Environment Resources
and Development (ERD) Court found that there is an initial question to be asked:
“Does the proposal involve the removal of a significant tree that has high aesthetic
merit by making an important contribution to the character or amenity and/or
forming a notable visual element to the landscape? If the answer is in the
negative, then the case for preservation of the subject tree would not be
sufficiently met.”
This is not considered the case for the tree in question. Elements of amenity, character
contribution and notability are considered high, and will be discussed in greater detail
below.
6.1.1 Character and Amenity
The character of the locality is a generally well landscaped area that has a
backdrop of remnant vegetation, with trees of both “regulated” and “significant”
size. These trees rise above the roofs of the built environment to become notable
elements in the locality, contributing to the sense of place.
The tree lined watercourse of Cobbler Creek East Reserve forms a main focal
point to the locality. The subject tree is considered to contribute to the
characteristic of the “natural environment” and provides a visual connection
between the reserve and developed areas. From a greater distance, the tree is
considered to contribute to the established tree canopy that is emergent above
development within the locale.
The tree’s contribution to the amenity of the locality is considered to be high, given
its location adjacent to a public reserve and how it maintains the consistency of the
natural tree canopy and natural wildlife corridor that is the Cobbler Creek East
Reserve.
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Item 4.2

6.

Item 4.2

The Residential Zone Desired Character Statement advises that “mature
landscaping and large trees contribute positively to the amenity and character of
the zone.”
The Residential Zone is therefore considered to recognise the value of such trees
and the contribution of mature landscaping to the character and amenity of the
locality.
Regard is given to the ERD Court’s opinion of character contribution of a tree in
the matter between Frayne v Unley CC [2001] SAERDC 78 which stated:
“While the subject tree does not make an important contribution when
assessed against [the Development Plan Significant Tree principle], it is one
of many attractive and well-formed trees that together make up a rich and
attractively landscaped environment that gains specific recognition in the
Zone’s expression of its desired character. Because it contributes materially
to and forms an integral part of the landscape that is sought to be preserved
by the provisions of the Zone and Policy Area, it follows that its removal
would be in direct conflict with the relevant provisions of the Plan.”
The Development Plan Residential Zone Desired Character Statement
therefore puts considerable weight on mature vegetation as an integral and
desirable element of the zone as a whole. Removing such vegetation (unless a
valid reason is provided) works against achieving the desirable qualities envisaged
by the Development Plan both in character and amenity.
The tree is therefore considered as an important contributor of amenity and
character to the local area. Subsequently Development Plan Significant Trees
PDC 1(a) is satisfied.
6.1.2 Indigenous and Rare
The tree is a River Red Gum and is indigenous to the Mount Lofty Region and
Adelaide Plains, however the tree species is not listed as endangered or rare by
the Native Parks and Wildlife Act 1972. Significant Trees PDC 1(b) is therefore
not satisfied.
6.1.3 Important Habitat
Both the applicant’s arborist and Council’s consultant arborist have not identified
any nesting sites or hollows that would determine the tree is a habitat for flora and
fauna. It is therefore considered that the tree does not provide an “important
habitat” and therefore Significant Tree PDC 1(c) is not satisfied.
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The tree is part of a wildlife corridor and remnant area of vegetation. The tree can
also be seen in Council’s 1959 aerial photography some +60 years ago prior to
development in the region as per the below Figure 3.

Figure 3 – 1959 aerial photography identifying tree.

Significant Tree PDC 1(d) is therefore satisfied.
6.1.5 Maintenance of Biodiversity
Being part of natural wildlife corridor, the tree is confirmed to be important to the
maintenance of biodiversity in the local environment. Significant Tree PDC 1(e) is
satisfied.
6.1.6 Notability
The notability of a tree has been considered at length by the ERD Court,
particularly within the matters of Summers v City of Unley [2002] SAERDC 113
and Frayne v City of Burnside [2010] SAERDC 28.
Within Frayne v City of Burnside, it was concluded that any significant tree by
virtue of its likely size will, in fact, be a notable element in a landscape. Taking this
viewpoint, a significant tree is generally always going to be notable.
Within the matter of Summers v The City of Unley, the Courts expanded on
“notability” identifying that the contribution to the landscape both positively and
negatively must also be considered. The following is taken from the judgement:
“The trees of course are a visual element in the streetscape. They also form
a visual element of the local area landscape. They may be a notable
element, too, from one or more parts of the local area, in that by their height,
they are noticeable and therefore, noteworthy or notable. However, if the
trees do not make an important contribution to the character, which logically
includes a consideration of the interplay between the elements of an area,
including landscape, physical and social, should they be retained, simply
because they are a notable element, visually, in the local area? I think not.
An item can be a notable element in the landscape in both negative and
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Item 4.2

6.1.4 Wildlife Corridor or Remnant Vegetation

Item 4.2

positive senses. It would be inconsistent with [the applicable] Objective … to
retain a significant tree on the sole ground that it forms a notable element in
the landscape because it presents a negative aesthetic element or otherwise
stands out as a jarring element in the generally uniform landscape character
of the local area.”
From this, it is considered that the tree is considered as a positive element by way
of contribution to character or amenity as per Section 6.1.1 above.
Both arborists also agree that the tree forms a notable visual element to the
landscape of the local area. Further consideration by a landscape architect was
considered to be futile, as both party representatives agree on this point and the
relevant weight of the Residential Zone Desired Character Statement.
The tree is considered to be highly notable, satisfying Significant Trees PDC 1(f).
With regard to the above and specifically to Significant Tree Objective 1, it is
considered that the tree possesses attributes worthy of preservation in that it satisfies
four of the six attributes listed above in PDC 1.
6.2

Consideration against Removal Criteria
Significant Trees PDC Principle 3 provides guidance on when a significant tree,
notwithstanding its positive attributes, can be removed:
“(a) in the case of tree removal:
(i)
the tree is diseased and its life expectancy is short; or
(ii)
the tree represents an unacceptable risk to public or private safety; or
(iii)
the tree is within 20 metres of a residential, tourist accommodation or
habitable building and is a bushfire hazard within a Bushfire Prone
Area; or
(iv)
the tree is shown to be causing or threatening to cause substantial
damage to a substantial building or structure of value; and
(v)
all other reasonable remedial treatments and measures have been
determined to be ineffective; and
(vi)
it is demonstrated that all reasonable alternative development options
and design solutions have been considered to prevent substantial
tree-damaging activity occurring.”
Parts (i) through to (vi) will be discussed individually in the subheadings below.
6.2.1 Condition and Life Expectancy
The condition of the tree is subject to conflicting advice between the applicant’s
arborist, Mr Dylan Tempest of Tertiary Pty Ltd, and Council’s consulting arborist,
Mr Sam Cassar from Symatree.
The applicant’s arborist identifies that the tree is diseased by Phellinus robustus
(fungal fruiting body), advising that the continued degradation of the tree from this
fungus will create further instability thus shortening its life, see Attachment 7. They
advise the disease inflicted due to significant reduction of the root system brought
about from negligence during construction of the dwelling.
Council’s consultant arborist disagrees, advising the tree is expected to have long
useful life expectancy under existing conditions subject to on-going management
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No proof of decay within the tree was observed by Symatree, surmising the
applicant’s arborist advice referring to decay are ‘generic in nature’ and cannot be
supportive based on site observations and tree specifics.
The life expectancy of the tree is therefore not considered to be short, with
Council’s consultant finding no evidence of the substantial decay observed by the
arborist to justify this claim.
6.2.2 Risk
The applicant’s arborist report states that the (my emphasis underlined) “tree may
present an unacceptable material risk to public and private safety due to the gross
SRZ and TPZ violations suffered by this tree during development.” (Attachment 7).
They also refer to their observations of unsympathetic building practices
associated with the construction of the dwelling in 2005. These practices are
suggested to have removed up to a claimed 88% of the tree’s protection zone,
causing significant root loss. As a result, they have advised the root loss is
therefore causing the tree to be susceptible to disease and decay, as evidenced
by the fungal fruiting body.
Council’s consultant arborist claims the tree to be a low risk to private safety and is
therefore currently acceptable (Attachment 9). The consultant further advises that
on-going management and pruning will remove hazardous branches and limbs
and should be monitored accordingly. The consultant also notes upon inspection
that there was no evidence of recent limb failure, and that the tree appears to have
had evidence of management to remove hazardous growth.
With respect to root disturbance, the consultant arborist identifies the species to be
highly tolerant to building work and considers the tree to have been relatively
young when the initial works occurred. Given the age of the tree and its current
condition, it is apparent that the tree has tolerated the works and adapted
accordingly. The presence of decay as per the observations of the applicant’s
arborist could not be verified.
Both arborist reports conflict with one another with respect to the health of the tree.
The assessment of Council’s consultant has been deemed more reliable given
they have determined the applicant’s claims of disease and decay to be
unfounded following an inspection of the tree.
Noting the test for a significant tree is that it does not pose an ‘unacceptable risk to
public or private safety’, the subject tree is not considered to meet this test and
can be appropriately managed, and as such it is considered that the tree should
not be removed on this basis.
6.2.3 Bushfire Hazard
The subject site is not identified as being in a Bush Fire Prone Area, as delineated
by the Development Plan, nor is it located in a 500m buffer zone to any Bushfire
Prone Area. Therefore, the tree should not be removed on the basis of bushfire
protection.
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and maintenance (Attachment 9). Comments also include that the fruiting body
was dead and the likely cause was decay of the outer bark layer located under the
soil build up to establish the lawn.

Item 4.2

6.2.4 Damage or Threatening to Damage
The applicant claims the tree is causing damage to the dwelling and landscaping
features such as retaining walls. The applicant’s arborist observing that the
retaining walls are being pushed over by the tree as it tries to grow due to
significant loss of roots.
With respect to damage, a structural engineering report has been submitted by the
applicant, see Attachment 8. The engineer writes:
“The existing house structure is performing quite well considering its age. There
were no observed signs of damage to suggest any occurrence of significant
foundation movement. The footing design appears to be working well and we
concluded that the existing significant tree has not impacted either the house
foundations or its superstructure. As such, the house was deemed safe for
building occupants. However, Parts of the significant tree canopy were observed
to overhang the existing house. It should be noted that roof trusses and wall
frames are not necessarily designed to resist the impact of significantly large
falling tree limbs, should the unfortunate event occur. We understand an arborist
will be engaged to comment on the condition of the tree and make
recommendations with respect to trimming of various upper canopy branches that
may be at risk of falling.”
Subsequently there is no observed damage to fences or the dwelling that could be
considered to be a cause of the tree. The engineer did however note that the
retaining walls are being impacted by the tree. It is also noted that these walls are
“dry stacked” meaning that there is no bonding between the construction materials
and relies on gravity and friction alone to hold the lateral forces of soil build up.
The retaining wall construction is not purposeful in holding back soil with a tree
adjacent. Council’s consulting arborist advises that it is possible to replace the
existing retaining wall of similar design with limited impact on the tree.
It is also noted that the engineer considered probable pruning options to remove
branches or limbs that may pose a threat to the dwelling. This observation has
also been echoed by Council’s consulting arborist who considers that pruning and
management will reduce threat of limb failure. The applicant’s arborist however
cites complete removal of the tree.
The engineer continues to advise that the pressures exerted by root systems as
quoted by the applicant’s arborist, being1MPa, will require an expensive retaining
wall to be built. Council’s consulting arborist advises that a replacement wall will
have a limited impact to the tree is possible.
The dry stacked wall is considered to be a cost-effective mechanism for retaining,
however it is also noted that the construction methodology does not lend itself to
instances where high lateral forces are involved.
Whether a structure is of value is also subjective, as individual circumstances,
cost, affordability, or perception will often interplay with how much value a
structure is to have.
The value of a structure was considered by the ERD Court in the matter between
Malovka v City of Unley [2009] SAERDC 62. In this particular matter, the Court
considered an appeal against a refusal of a significant tree application. The tree in
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In the instance of this application, repair or replacement of a dry stacked wall is
considered to be of a relatively low cost, particularly in comparison to a purpose
built wall. However the use of a replacement dry stacked wall is an incorrect
landscaping feature given its location in relation to a very large tree. It is a minor
un-engineered structure that would not have been subject to a development
authorisation upon initial construction, and as such the engineering input required
to determine the correct wall fit for purpose was negated.
With respect to damage to the sewerage system, the applicant’s engineer
acknowledged that no plumbing drawings were made available and therefore did
not cite any damage to the system that can be attributed to the tree. Instead it was
recommended that further investigation be undertaken by a qualified plumber in
the event of a further blockage to establish the location of the leak, as this will
provide a better understanding as to which tree roots are at faulty in order to
review the potential risk of damage.
It should also be noted that the house approval was granted subject to conditions
that no trenching or any excavation or filling be undertaken within the Tree
Protection Zone. On this basis, servicing and retaining walls within the Tree
Protection Zone were not approved as part of the original house construction.
The tree is therefore not considered to be causing or threatening to cause
substantial damage to a substantial building or a structure of value as per
Significant Trees PDC 3 (a)(iv), providing appropriate management of the tree is
initiated and continues.
6.2.5 Remedial Options
Again, the applicant’s consultant and Council’s consultant arborist differ in opinion
as to whether there are suitable remedial options.
The applicant’s arborist advises that no remedial options exist given the loss of
root zone and likely decay of the tree. Council’s consultant arborist conversely
disputes the claims of decay and advises that remedial options and management
of the tree are possible.
Given that the applicant’s arborist has claimed that the tree is suffering decay,
which disputed by Council’s consultant due to a lack of evidence and
observations, this assessment concurs with the advice of Council’s consulting
arborist.
The applicant’s concerns regarding dropping limbs and structural instability are
able to be managed with good arboricultural practices and ongoing management.
Furthermore Council’s consultant has identified that there has been no recent
pruning or management of the tree.
It is therefore determined that Significant Tree PDC 3(a)(v), has not been
completely explored by the arborist, in that reasonable remedial measures must
be identified and discounted as effective solutions. The advice simply states that
the tree should be removed due to apparent decay. Council’s consulting arborist
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this case was a large significant tree that was shown to be causing damage to a
boundary wall and garage. Having considered all the evidence, the Court
determined that repair of damaged components was a reasonable option, with the
tree able to potentially remain for another 20 years.

Item 4.2

identifies that inadequate work has been undertaken by the applicant’s arborist to
determine remedial options and exhaust solutions. Notwithstanding, Council’s
consultant has confirmed that such options do exist and are reasonable if not
routine or common place with tree management.
6.2.6 Development Options
The applicant’s arborist advises there are no further reasonable alternate
development options. This is in conflict to the engineer’s advice that considers a
purpose-built retaining wall is possible. Council’s consultant also advises that a
purpose built wall will unlikely be of detriment to the tree.
It is therefore considered that all reasonable alternative development options and
design solutions have not been considered by the applicant’s arborist to prevent
substantial tree-damaging activity occurring on the fact that the tree is to be
removed due to unsubstantiated signs of extensive decay.
Significant Tree PDC 3(a)(vi) is therefore not satisfied.

7.

CONCLUSION
The tree exhibits a good form and structure, is healthy and is considered to make an
important contribution to the character and amenity of the local area. The tree is
considered to possess attributes worthy of preservation.
The risk to public and private safety is considered to be low providing that the tree
undergoes some remedial pruning and on-going management. There is some damage
to structures evident on site, however these structures are not considered to be to a
substantial building or structure of value.
In any case, remedial, repair and preventative works are considered reasonable and
available options that would not impact the tree and its foreseeable lifespan.
Evidence to determine that there are no other alternatives other than to remove the tree
has not been provided.
The proposal for tree removal does not align with the requirements of the Development
Plan and therefore cannot be supported. The application is recommended for refusal.
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RECOMMENDATION
A.

RESOLVES that the proposed development is not seriously at variance with the
policies in the Tea Tree Gully (City) Development Plan.

B.

RESOLVES to REFUSE Development Plan Consent to the application by
Mr A Mukhopadhyay for the removal of one significant River Red gum tree
(Eucalyptus camaldulensis) at 34 Eastleigh Avenue, Golden Grove, as detailed in
Development Application No. 070/118677/2020, on the following grounds:
(1)

The tree makes an important contribution to the character and amenity of the
local area and forms a notable visual element to the landscape of the local
area.

(2)

There is no evidence to suggest that the tree is diseased and its life
expectancy is short.

(3)

The tree is not shown to be causing or threatening to cause substantial
damage to a substantial building or structure of value.

(4)

There is no evidence to suggest that all reasonable remedial treatments and
measures have been determined to be ineffective.

(5)

In particular, the proposed development is at variance to the following
provisions of the Tea Tree Gully (City) Development Plan consolidated
29 September 2016:
(a)

Significant Trees Objective 1 which seeks the conservation of
significant trees that provide important aesthetic benefit.

(b)

Significant Trees PDC 1 which states that development should
preserve significant trees that demonstrate the attributes making an
important contribution to the character or amenity of the local area or
forms a notable visual element to the landscape of the local area.

(c)

Significant Trees PDC 3 which seeks to preserve significant trees
and avoid tree-damaging activity except in the case of removal where
the tree is diseased and has a short life expectancy, or represents an
unacceptable risk to public or private safety, or is within 20m of a
bushfire area, or is causing or threatening to cause substantial
damage to a substantial building or structure of value, and it has been
demonstrated that all other reasonable remedial measures have been
determined to be ineffective and all reasonable alternative
development options have been considered.

(d)

Residential Zone Objective 3 and PDC 3 which seek development
that contributes to and is consistent with the desired character of the
zone.

(e)

Residential Zone Desired Character statement which notes the
contribution of mature landscaping and large trees to the amenity and
character of the zone, and encourages development that contributes to
the enhancement of the landscape character of the zone.
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